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1. INTRODUCTION .
In response to a State entity’s flagrant and unconstitutional abuse of discretion,
Petitioner Independent Roofing Contractors of California Unilateral Apprenticeship
Committée (“IRCC”) seeks a Peremptory V:/\rit of Mandate to restrain Respondent California
Apprenticeship Council (“CAC”) and its members Max Turchen, Carole Cresci Colbert, Brad

L. Plueger, Marvin Kropke, Gerrit Buddingh, Yvonne de la Pena, Bert Tolbert, Richard

- Zampa, Joannie Holmes, Lawrence Kay, William Callahan, Charles Burke, Dennis McEuen,

Dennis Pearl, Victoria Morrow and Bob Balgenorth in their official capacity, frém. o
discriminating against hundreds of Californians on the basis of their residency, and from
denying indenture and educational op}ﬂortunities to potential apprentices statewide in violation
of both California and federal law.

With nio evidence in the administrative record before it to support the actions taken
and in direct contravention of established DivisiQn of Apprgnticeship Standards’ (“DAS”)
policy, Respondent CAC’s members have failed to follow the plain meaning of the language -
found in DAS’ governing regulations, as well as the federal mandate to increase
apprenticeship training, 29 CFR 29 et seq., in én attempt to block the lawful geographic
expansion of non;union apprenticeship program in pursuit of their own private purpose, rather
than a public good. Real Parties in Interest 10 Bay Area Counties and Southern California
Roofers and Waterproofer’s Joint Apprenticeship Trainin g..Committee ("‘Real Parﬁes”) are
union apprenticeship committees fighting to keep IRCC from expanding in an illegal attempt
to monopolize the apprenticeship market. Petitioner IRCC is appealing from a final
administrative decision of the CAC, which decision was adopted on July 26,2001, This writ

further sceks to force Respondent to follow the Administrative Procedures Act (Government

:
7
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Code sections 11340 et seq.) (hereinafter “APA”) in all respects as to iis own procedures
governing appeals. |

This case presents issues of urgent importance to potentially hundreds of apprentices
throughout thé State of California. For thes&é reasons, the Court should issue a PcremptvOry
Writ mandating that Respondent CAC reinstate the lawful decision of the Administratc;r: of

DAS, follow the APA, and to cease and desist prosecuting IRCC in any proceeding for‘

following the direction of the DAS allowing IRCC to recruit in the additional counties that

were added pursuant to the DAS-24s suhn'ﬁtted in 1998.

1I. STATEMENT OF FACTS

‘The State agency responsible for administering apprenticeship is called the Divisign of

Apprenticeship Standards, headed by the Chief of DAS. The DAS is part of the Depariment

" of Industrial Relations, and the Director of Industrial Relations is also the “administrator of

apprenticeship” under California Labor Code secﬁon 3072. Any party aggdeved by the

“decision of the DAS or the Administrator of Apprenticeship may appeal to the California

Apprenticeship Council (“CAC”), a group of private citizens appointed by the G_ovembr; the

. majority of whom are either Union representatives or employer representatives, as well as a

few “;.)ublic representatives” who are neither. California Labor Code section 3070.!

The IRCC’s Inception

IRCC is the sponsor of an apprenticeship program for training apprentices in the

roofing trades craft under the instrictional supervision of the California Department of

* Education and with on-the-job training in accordance with applicablc federal and California

apprenticeship criteria. Because IRCC members are not party to a collective bargaining

1 At the July 26, 2001 CAC meeting at issue here, one voting “public member” was in fact an cmployee ofa
private sector labor organization, thus violating the literal language as well as the intent of the Labor Code.
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agreement with any labor organization, initially the DAS and later the California

Apprenticeship Council refused to appro{/e the IRCC apprenticéship program on the pretext

 that it would adversely impact existing programs. 2 After several years of litigation, DAS and

AN

CAC were ordered by the California Supreme Cdurt to allow creation of non-union
apprenticeship programs and to cease dlscnmmatxon against them. See, Southern Caltforma
Chapter of the Associated Builders & Contractors v. CAC, et al, 4 Cal.4th 422 (1992). A
copy of the original 1991 IRCC apprenticeship standards approved by the State of Califo_mia
and the DAS is attached hereto as Exhibit 1.3

Despite this Court order, the CAC has only grudgingly ac_cepted non-union pr,koigrams
and has conspired to find ways to limit and inhibit non-union programs from functioning to
their maximum potential rather than fulfill its statutbry commitment to provide the mbSt
ifaining for the most people. To stop these no_n—unioh programs, the DAS and California
Apprenticeship Council originally tried to create exclusive licenses for existing union
programs in order to block new programs under former 8 CCR 212.2. In 1992, thé CainijfomiaA
Suﬁréme Court declared such restrictive licensing unconstitutional and ordered DAS to follow

only those rules for apprenticeship program qualification adopted by the Federal Bureau of

Apprénticeship and Training pursuant to the National Apprenticeship (Fitzgerald) Act, 29

2 Before the California Supreme Court invalidated the “adverse impact” requirement, the CAC used the
following “catch 22” logic to deny approval to all non-union programs: A new program would either be
different than an existing union program, in which case the CAC said it adversely impacted the existing program
by lowering the standards for training, or the new program would-be identical to the existing program, in which
case the CAC said the new program adversely affected the existing program by being duplicative or repetitive
and competing for scarce resources. In either case, no new program could ever be approved unless the existing
program consented, and no existing union program would ever consent to a non-union program operating in its
geographic area. The CAC's new “geographic restriction” is just a reversion to the old unconstitutional

‘restrictions on the growth of non-union programs for the private benefit of cx1stmg programs rather than the

public good of all California workers.

3 The IRCC apprenticeship standards were signed and approved by DAS Chief in 1991, but because of ensuing
litigation, it was not until 1993 that the program actually began functioning.

MPA i/s/lo COMPL. FOR DECLARATORY RELIEF, PETITION FOR PEREMPTORY WRIT OF 3
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USC 5‘0, and federal regulations at 29 CFR 29 et seq. Id. The federal Fitzgerald Act
encourages employers and associations to form and grox;v apprenticeship programs, and has no
geographical limitation on the operation of any approved apprenticeship program.*

California requires.any apprenticeshi}) program to adopt an affirmative action

requirement to prevent discrimination against minorities. These affirmative action programs

‘were mandated because union programs had a history of limiting enrollment and denying

acceptance to minbn'ty workers. See, é.g. United States v. Local Union No. 3, International
Union of Operating Engilzeérs, 1972 U.S. Dist. LEXIS 12709 (1972). Although there is no
documented evidence of any of the California nqn-union programs engaging in such unlaj&fu]
discriminatory behavior, and thus no justification for any legally mandated afﬁmative action
requirements by Petitioner, whose membership is. over 70% minority (mostly Hispanic),
Petitioner IRCC. sﬁbmitted an afﬁrmatiye action program asan’ addendum to its 1991 'initial

standards.> This affirmative action program included goals for hiring minorities and women,

_based upon a statistical survey of the ethnic composition of certain California counties from

. which the program was initially expected to recruit apprentices.

California law has never previously contained any geographical limitations on the
opera‘iion of any apprenticeship program, nor a residency requirement for the indenture of

apprentices. As programs change to provide apprenticeship opportunities to employees in

4 Indeed, for a regulation to contain such a limitation would constitute a residency requirement, in violation of

the Constitutional right to travel. See Zabel ot ux. v. Williams, et al., 457 U.S. 55 (1982). Petitioner beheves
access to knowledge is also a fundamental right under the California Constitution and the First Amendment to

“the Federal Constxtutxon

5 Unlike union programs, non-union programs like the IRCC typically adopt an open enrollment (Cal Plan 4)
system that makes discrimination, cronyism and “old boy network” basically impossible. Because it has an open
enrollment policy, the SMSA (Standard Metropolitan Statistical Area) contained in its standards is just for
measurement purposes and to target groups who may not be aware of the opportunity to apply, rather than to

-limit selection or recruitment of those who apply. On the other hand, Union programs who do not use an open

enrollment selection, do have a significant risk of bias selection for limited apprenticeship positions.
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new geographic locations and training areas in the construction industry who move as work
circumstances require, the DAS provides a form DAS-24, entitled “Revision of Approved

Standards” to allow for changes in the program, including a box to select for revision of area

AN

~and for ﬁsting new geographic areas for the affirmative action requirements. A DAS-24 form

‘may not be used for submission of a new program, only for changes to an existing program.
See, IRCC DAS-24 approved by DAS attached hereto as Exhibit 2, as an example of such
form.

In 1‘992, the IRCC program began accepting apprentices into the program from Santa
Clara County. In its decision of August 21,‘ 1992, a copy of which is attached hereto as
Exhibit 3, the bAS Chief rejected the arguments of the Santa Clara and San Benito Counties

Roofing JATC, which were idcnticai to those that Real Parties in Interest make here. There,

' IRCC also requested that DAS allow it to expand its existing apprenticeship program and add

" Santa Clara County to its geographical area of coverage and the DAS granted IRCC’s |

expansion request, in spite of arguments from the union programs that such an expansion
constituted a “new” program. The program continued without incident.

Geographical Area Of Operation

~ Like most other non-union apprenticeship programs, the standards of the IRCC

' apprentiéeship program contain no geographical limitation on training or recruitment, but

merely contain as an appendlx a geographical “standard metropohtan stansncal area”

(SMSA) for purposes of collecting and comparing afﬁrmatlve action achievement. This
SMSA was never intended to be a quota or limit on the activities of Petitioner, but merely a
rational basis for establishing a minority recruitment minimum goal. While union programs

cxempt from federal anti-trust laws often “divide up the market” geographically, it would be a
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fundamental antitrust violation for any non-union program, and for any agency acting for its
own purposes, to restrict competition by limiting the area from which any non-union

apprenticeship program may recruit or train. See, e.g., Washington State Electrical

Co;itractors Ass'n v. Forrest, 438 U.S. 80,6?1988) (reversing antitrust immunity for price

ﬂking allegations against Washington State’s Apprenticeship Council because of obvious
“private purposes” of attempt to exclude non-union programs from the market.)

Shortly after its initial approval, various non-union contractors approached IRCC to
train their emp,loyees statewide. Pursuant to direction by DAS, IRCC submitted VariOl;lS:
approval forms over the years when it had occasion to amend and revise its apprenticeship
standards. If approved, these forms are to be si gned off by a DAS consultant, an employee
and agent of the Respondent DASf After this takes place, the foﬁns are forwardcd to t}ie DAS
Chief. Thereisa line for the signature of the Chief, indicating apprové] of the propo<séd;
changes.

The Present Issue

In August_and December, 1998, IRCC submitted two forms entitled “Revi_siox{-o'f

Approved Standards”, commonly known as DAS-24s, for the inclusion of the Califprﬁia

. Cou_nt-ies_of El Dorado, Fresno, Los Angeles, Orange, Kem, Placer, Stanislaus, Tuolumne and

Yolo Counties, to reflect the fact that it was seeking to increase the number of counties .,

~covered by its standards. These additions to IRCC’s geographic training area were submitted

in response to the petitions of interested roofing contractors in these areas‘wl_i_,o had contacted

the IRCC as a recognized provider of craft training for roofing mechanics and whb w@il‘d not

| participate in union sponsored programs. At the request of the DAS, IRCC submitted its
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revisions in good-faith and with the full assistance and support of the Division of
Apprenticeship Standards. :

At the time, IRCC was assured that spbmission of a DAS-24 Form (with revised
affirmative action goals for the recruitment o} women and minorities Withiﬁ the new areas)
was all that was required to effect these changes, and that a mere expansion of training area
did not constitute a “new program,” in keeping with the DAS’ decision in 1992 that allowed
IRCC to expand into Santa Clara County. The IRCC’s DAS 24’s were public documents
filed with a State agency. TRCC did nothing to conceal its revision of standards, and there is
no record evidence that the Real Pames were in fact unaware of the IRCC operations in these
new counties at the time the revisions were submitted. The Chief of DAS, indicating her
approval of the revised standards, signed the forms. See Exhibit 2.

As of l993,'appré’htices‘hip program standards were fequired to contain, inter dlia, a
statement of the “party or parties to whom the standards apply and the geographic areé. o2 In

1993, an enforcement policy was issued by then-Chief DAS, Gail Jesswein, which, uncier a

section entitled “Geographic Area”, stated, ““. . . in existin standards, a statement of -
grap g .

" geographic area for recruitment, and within whlch R&SI classroom training occurs, should be

‘ updated when the area of those activities expands.” (Empha51s added. ) In 1995, the CAC

regulations. were amended to require ‘apprenticeship program standards to state “the paﬁxes to

" whom the standards apply and the program sponsor’s labor market area, as defined by Section

21 S"appendixm’l(lj, for purposes of mesting equal employment opportunity goals in
apprentlceshlp training.” 8 CCR 212(b)(2).
As emphamzed by Acting DAS ‘Chief Rita Tsuda in her April 2, 1999 letter to the Real

Parties’ counscl, attached as Exhibit 4:
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Under the current regulations, however, the process to, which you
refer, involving comment by existing programs, is intended for use in
the approval of new programs, and is not required when programs
are amended. Indeed, the standards that were the subject of the §212.2
process provide a method for amending the standards, and those
standards containing that method were approved by the CAC. Under
the standards approved by the CAC, amendments can be made by the
program, subject to approval of the Chief DAS. The standards do not
require CAC approval, nor do they imply that 212.2 must be must be-
followed when an amendment is proposed.

In the past, the Division has not applied the §212.2 process to the
“amendments to standards. As you know, the CAC's rules and
regulations committee had been considering modifications to process
for amending standards, however the present regulations provide only -
that the standards shall provide for "revising standards as needed.”

(Emphasis added.)

" As is apparent from the languaée quotied above, the IRCC program was geographi}cally ‘
expandc;d in a manner accepted By the authorizing State agency, in keeping with the pre_Vious
expansion of 1 993 imo Santa Clarﬁ County that had also been approved and in ‘keep'ing with
DAS policy.

Real Parties in Interest’s Complaint

More than six months after the expansion of IRCC’s operating area was approved,
Real Partiesvinnlnterest filed a Complaint against IRCC for recruiting outside the approved
area. The Complaint, DAS Case No. 99-07, is dated July 1.6,;1999. Real Parties filed the\
Complainf based in part upon the Revision of Approved Standards forms that Petitiongf filed
with DAS and that were signed and approved by the DAS Chiefin Exhibit 2. The Complaint
alleged that that the expansion was actually a “new” program.

The Chief of DAS dismiésed the Complaint as being untimgly because Real Parties
had waited over 6 months to bring it. The DAé had already found that.IRCC’s expansioﬁ was

not a new program, according to the letter af DAS Chief Rita Tsuda quoted ahove at Exhibit |
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4, and thus no existing program had standing.under 8 CCR 212.2(f).to challenge the decision
of the DAS to allow the change in the afﬁrrri'ative action's‘tatisti(zal measuremeht area. Evon if
the IRCC expansion were a new program whrch 1t was not, there was no proof that Real
Parnes did not know of IRCC’s opera’uons in these counties for more than the thirty day

period to appeal new program approvals» provided in 8 CCR 212.2. Fmally, the only remedy

fora program that is operating in a larger geographic area than a]lowed n 1ts statistical model

for afﬁnnanve action is to amend the statxstlcal model to reﬂect the area in which the prooram
1s actually operating, so that the measurement of affirmative actron o'an be accurate. In fact,
the IRCC program has over 70% mmonty participation, mostly Hispanic, and has no hlstory .
of discrimination to justify any imposition of afﬁmlatwe action goals anyway.

CAC’s Erroneous Decision From Which IRCC Appeals By Writ

CAC found, in direct contravention of the DAS, that the DAS-24s sxgned by the DAS
Chief approving the addition of new counties to the coverage of the apprenticeship standards
was really a new program and not an expansion of an already existing program. In addition,
CAC wants to hold mere expansion of an existing program to the requirements of 8 CCR
212.2(f) which govems new programs. This section requireé that “Upon receipt of the -
propo'sed standards of a program, the Chief shall serve a copy of the proposed standards and |
any supplement thereto on the sponsor of each existing program in the apprenticeable
occupation in the labor market area of the program, as defined by Section 215. Each such
existing program may submit comments on the proposed program withih thirty days aﬁcr
receipt of the completed standards. The Chief may, in his or her discretiorr, consult with such
existing program concerning the proposed program.” These regulations apply to new

programs, and do not apply to the expansion of existing programs.
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Real Parties and now CAC want to read the two DAS-24 forms signed by the DAS
Chief as creating a new program and not merely revising an existing program, contrary to the
plain wording on the form and th? DAS Chief’s interpretation of the law and DAS policy, and
are in fact seeking to have the IRCC apprerﬁ‘iceship program decertified and p_enalized on that
basis. Because CAC agreed with Real Paﬁies that the DAS-24s allowing expansion of the
geographical area of operation in effeci creates a new program, CAC overturned the DAS
decision that Real Parties’ Complaint was untimely under 8 CCR 201(a), which has a 30-day

statute of limitations in which to bring a Complaint. CAC reinstated the Complaint and

- proceeded to find DAS at fault for not holding Petitioner iRCC to the requirements of 8 CCR

212.2(f), which apply only to new programs. Petitioﬁer’s expansion into the additional -

counties has been revoked and CAC has ordered DAS to invéstigat,e IRCC, when IRCC was

“only following DAS instruction.

Basis for Relief
Petitioner brings this petition under several California Code of Civil Procedure
sections. Code of Civil Procedure section 1060 confers the right to sue for declaratory relief

when there is a present and actual controversy between the parties. Section 1085(a) notes that

*A writ of mandate may be issued by any court, except a municipal court,
to any inferior tribunal, corporation, board, or person, to compel the

~ performance of an act which the law specially enjoins, as a duty resulting
from an office, trust, or station, or to compel the admission of a party to
the use and enjoyment of a right or office to which the party is entitled,
and from which the party is unlawfully precluded by such mfenor tnbunal
corporatlon board, or person.”

Section 1086 says “The writ must be issued in all cases where there is not a plain, -
speedy, and adequate remedy, in the ordinary course of law. It must be issued upon the

verified petition of the party beneficially interested.”
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Section 1094.5(a) of the Code of Civil Procedure states that *“Where the writ is issued

for the purpose of inquiring into the validity of any final administrative order or decision

_ made as the result of a proceeding in which by law a hearing is required to be given, evidence

is required to be taken, and discretion in the determination of facts is vested in the inferior

tribunal, corporation, board, or officer, the case shall be heard by the court sitting without a
Section 1102 of the Code of Civil Procedure reads that a *“writ of prohibition arrests

the proceedings of any tribunal, corporation, board, or person exercising judicial ﬁ_mctioris,

when such proceedings are without or in excess of the jurisdiction of such tribunal,

‘ corporation, board, or person.”

In addition, CAC, as a California State agency, is subject to the Administrative
Procedures Act (Gévenunent'CQde §§ 11340 et seq.) vand the due p‘rbcesé séfety mechanisms
therein. Petitioner IRCC points out that, significantly, the CAC’s decision is based on
information that was not included in the administrative record before it on appeal.
Specifically, “the Director did not make a finding about whether IRCC had recruited -
apprentlces outsxde its original operating area. The Council assumes that IRCC has done s0.”
(Emphasns added. ) See Exhibit 5. The CAC has assumed facts that are very harmful for

IRCC—facts which were not even proven at the administrative level nor a part of the record

onreview. This is a flagrant abuse of discretion, and ayiolatii)n of the APA, the rules -

govemihg 'th.e CAC’s duties concerning an appeal, and notions of due process.
The issues presented in this writ are manifold: whether the CAC’s overturning of the
DAS approval of IRCC’s expansion is a prejudicial abuse of discretion and a violation of

Constitutional due process; whether the Real Parties in Interest’s Complaint is untimely and
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therefore barred by the statute of limitations in 8 CCR 201(a) as found by the Administrator in
the decision at the DAS level; whether the CAC is administratively estopped from prohibitirig

Petitioner from recruiting apprentices outside its previously approved area when DAS

_ specifically advised Petitioner by si gning the DAS-24 allowing for expansion that it was fine

for Petitioner to do so; whether the CAC’s decision on the merits of the Complaint—when the
only issue appealed by Real Parties and therefore briefed by Petitioner was the statute of
]imitations»i'ssue_———violated Petitioner’s right to due process; whether the restriction on the

right to travel and the residency requirements that CAC seeks to impose on IRCC are

~ unconstitutional; and whether the CAC’s assumption of facts not present in the record, to the

detriment of Petitioner, violated Petitioner’s right to due process and the requirements of 8
CCR 203(2)(2).

‘ Absence of Other Remedies .

Petitioner has no adequate remedy other than the relief sought through this Petition as
the final administrative decision of the CAC can only be appealed through writ.._Until
Respondent CAC recognizes that the DAS-24 is a form for expansion of existing programs
only and not creating new programs and the CAC is forced to follow the rules of operation
that exist for it, Petitioner will continue to be subjected to these types of actions. Mo’reov‘er,
Petitioner cannot force Respondent CAC to follow its own agency guidelines as to the proper
conducf of appeais and must turn to this Court for relief. Further, the Complaint itself is
clearly time-barred under 8 CCR 201 (a) and Pe&iiidnef must seekj red>ress from this Courtg
since the CAC has declined to obey the APA and relevant CCR provisions. Finally,
Petitioner is being harmed ever single day this .erroneous decision by the CAC is ‘allowed,tov

stand, in that Petitioner is now prohibited from indenturing apprentices or operating outside of
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its old boundaries. “[WJhere a significant issue of law is raised, and-where resolution of the

issue in favor of the petitioner would result in a final disposition as to that party, review by

writ is appropriate.” Curry v. Superior Court, 20 Cal. App.4th 180, 183 (1993).

A determination by this Court on these issues is necessary and will finally dispose of |
all issues.

Irreparable Injury

For all the reasons set forth above, failure to overturn the CAC’s decision, to force the
CAC to acknowledge that the plain language on the DAS-24s clearly pertains only to
expansion and not creat'zion of new programs, and to abide by the law will continue to subject
Petitioner to actions of this kind. Additionally, CAC cannot restrain competition by limitiﬁg
the area from which any non-union apprenticeship program mdy recruit or train. This is a
residency restriction and a restriction on the Constitutional right to travel. See Zobel et ux V.
Williams, er-al., 457 U.S. 55 (1982). This will cause Petitibner irrepérab]e injury in the éénse
that Complaints can be filed against Petitioner seeking deceﬂiﬁcaﬁon of Petitioner’s
apprenticeship program, Petitioner will be unable to indenture apprentices who do not live in
the original program’s approved counties and Petitioner simply éannot force CAC to follow
the law. "Petitioner respectfully requests that this Court resolve the issues between the parties.

IV. ARGUMENT

A. The CAC’s Decision Should Be Overturned Because The DAS Was
Correct That Petitioner’s DAS-24s Only Sought Expansion Of An Already
Existing Program And Did Not Constitute A New Program For Purposes

of 8 CCR 212.2.
The CAC’s decision to overturn the DAS approval of IRCC’s DAS-24s is an abuse of

discretion not supported by substantial evidence and should be stricken for that reason. The

only reason given in the CAC’s decision that the IRCC expansion was a “new program’ was
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that “the record establishes that the 1998 revisions to the IRCC standards constituted a “new”
program because the revisions changed the geographic area of the program.” This is circular
and nonsensical, because ‘expansion’ is by definition “enlargement”; one cannot enlarge
something that did not previously exist. Ond expands an existing program, not a new

program. There is absolutely no statutory or regulatory support for the conclusion that every
expansion mustv be a new program, which is no doubt why the CAC’s decision fails to cite any
;ound 1ega] or statutory reasoning on this piont. Thc'CAC’é decision is doubly erroneous
because IRCC has expanded in the past into other counties and that expansion was not dubbﬁd _
a “new” program. See Exhibit 3.

In examining a DAS-24, such as the one attached as Exhibit 2, it is immediately
apparent that the form is only for revision of existing apprenticeship programs, and is no£ fhe
proper form to be submitted fdr a new program seeking DAS approval. The DAS-24 form is
a form used by the Division of Apprenticeship Standards for years, and approved for use 'tin
amending existing apprenticeship f)régram standards to include new information. In Section
5, there are eight boxes for actions that an existing program seeking fevisions can take. Oﬁé
of these is a box that the program sponsor is to check labeled-“Revision of Area” for adding |
or deleting areas to be covered by the‘apprentices};ipvpmgram. Further, the title on the DAS-
24 is “Rc?isidn of Approved Standards.” (Emphasis added.) The title makes it quite clear;
one cannot revise something that does not yet exist. Expansion of an already existing and
approved apprenticeship program is a completely different aniﬁmal than creation of a brand
new program, as COmMmMon sense implies. Further, DAS would not provide a means to expeAu"ldi

a program’s operating area through the DAS-24 if such were not allowed. DAS was able to
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grasp this elementary distinction, a distinction that was somehow completely lost upoh the
CAC.

Addit'ionally, apbrenticeship programs already in existence are required, from time to
time, to revise certain aspects of the pr_ogram,\sﬁch as wages that increase, selection

procedures that change, and so on. The proper form to use is the DAS-24, as seen in Exhibit

. 2, Section 5. Petitioner has submitted such DAS-24s in the past, when it needed to update '

aspects of its program, such as changing work ratios, a box that is checked in Exhibit 2. Real

Parties in Interest did not complain when any other DAS-24s—such as those updating.

wages;—were submitted by Petitioner IRCC, and did not complain that such revisions to the

-program constituted a new program. Such changes were obviously just changes that needed

to be made as required by law, based upon new circum#tances, such as wage increases. The
same applies fqr an"area change. It is a simple revision and does not constitute a new |

program. Here, IRCC only sought to add an additional seven counties; tilis is clearly only a
change to an existing program and is not a new program to be subjected to the new progfam

rules found in 8 CCR 212.2. The Chief, DAS was able to understand thisand approved the

expansion of IRCC’s existing apprenticeship program on this basis and in accordance with

DAS policy. CAC found this proposition incomprehensible, or at the very least, sought to-
illegally restrain competition by limiting the area from which a non-union apprenticeship |
program may recruit or train.

Petitioner points out with particular interest the fact that in 1992, the IRCC pfo’gram ’
began accepting apprentices into the program from Santa Clara County. In its decision of
August 21, 1992, a copy of which is attached hereto as Exhibit 3, the DAS Chief rejected the

arguments of the Santa Clara and San Benito Counties Roofing JATC which were identical to
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_those that Real Parties in Interest make here. There, IRCC also requested that DAS allow it to

expand its existing apprenticeship prograin and add Santa Clara County to its geographical
area of cov‘erage. The DAS allowed the expansion to take place, over the objections of the
union apprenticeship program. The DAS é‘hief did not find that the request to add another

county to the IRCC’s area was creating a new program,; rather, the DAS Chief followed

- agency guidelines and found that the expansion was just that, an expansion, and allowed it to

take place.
For the aforementioned reasons, the decision of the CAC overturning the DAS °
approval of the additional counties to IRCC’s geographical area of operation should be

pvcnurned itself as a prejudicial abuse of discretion. The decision of the Chief of DAS

~ should be reinstated. The CAC has no statutory or legal basis for determining that adding

additional counties to IRCC’s operating area creates anew pfogram——which 1s clear from its
decisioﬁ which notably fails to cite any supporting authority. The IRCC’s DAS-24 forms
should be apﬁroved as seeking mere revisions to an apprenticeéhip program already in
existence.

B. Even Though IRCC’s Request For Expansion Did Not Constitute A New
Program, Real Parties in Interest’s Complaint Is Still Time-Barred.

-

Accdrdihg to 8 CCR 201(a),' a comp]ainaht has only 30 days to bring a complaint for

 violations of: “the apprenticeship sections of the Labor Code, California Code of Regul‘atiyo,ns,v

apprenticeship standards, apprenticeship agreements, and the rules, regulations or policies _

established by an apprenticeship program sponsor.” Real Parties’ Complaint alleges

violations of apprenticeship standards and the rules, regulations and policies established by
IRCC; the program sponsor. Real Parties thus had 30 days from the occurrence of any of |

these actions to file a Complaint.
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A review of the Complaint and supporting documentation sent to DAS by Real Parties
shows that the Complaint is based on events that took place in August and December, 1998.
And yet the COmp]a_int was filed much later than 30 days from either August or December,
1998, and indeed was not ﬁléd until July 16,2‘\1 999. Real Parties héd notice of the requested——
and approved—expansion as early as February 19, 1999. The CAC decision notes that “On
February 19, 1999, an attorney for‘appellants [Real Parties in Interest here] Wrote DAS a letter
complaining of “...a revision to the IRCC standards permitting the IRCC program to funétion
state-wide...” See Exhibit 5. And yet, Real Parties still waited an additional five months
before filing the actual Complaint with the DAS. Therefore the Complaint was untimely and
barred by the statute of limitations found in 8 CCR 201(a). For some reason, perhaps in an
attempt to justify its decision to penalize a non-union program, CAC found that the February
19, 1999 letter sent by Real Parties’ attorney counted as notice that Real Parties hadA a
complaint. This avails Real Parties not; for even if the letter were deemed to be a complaint
comporting with the guidelines found in Title 8 of the Célifomia Code of Regulatién_s for such
complainis——which is does not—February 1999 is still more than 30 days from December
1998, the event complained of by Real Parties. As found by the DAS, the Complaint must be
dismissed in’ its entirety and the CAC decision should be overturmed on this basis.

Statutes of limitations exist to protect “defendants from having to defend againsf stale

claims by providing notice in time to prepare a fair defense on the merits, and requiring

kplai‘ntiffs to diligently pursue their claims.” Jolly v. Eli Lilly & Co., 44 Cal.3d 1103, 11"1'2

(1988). Respondent CAC’s decision to give credence to a Cbmplaint concemning events that

took place more than six months in the past is c]éarly untimely, and therefore an abuse of both
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its discretion and the law as found in the pertinent CCR sections and the APA. Petitioner’s

rights have been abrogatéd and there is no rémed'y;except By this Pctit'ion. :

C. A Writ Should Be Issued Against CAC For Prejudicial Abuse Of
Discretion And Lack Of Substantial Evidence To Support Its Decision.

A writ should be issued against the CAC since it has acted outside the parame’térs of 8

CCR 203, which governs the appeals‘ process to the CAC. '8 CCR 203 directs the CAC to

“review tﬁe entire record” but does not direct the CAC aésumc or invent information.
However, CAC ﬂagramly dxsregarded this most basic provision of any appeals proces‘s when
it noted in its dec1sxon that “the Director did not make a finding about whether IRCC had
recruited apprentices outside its original operating area. The Council assumes that IRCC has
done so;” (Emphasis added.) See Exhibit 5. This is a clear violation of Petitioner’s right to
due process, especjally as there was no hearing before the CAC. The CAC then went on tb,
on the b.a'sis of this assumed in.formation, authorize DAS “to conduct an investigation of the
training, educating and empldyment of those apprentices” that the CAC “éssﬁmes” were
recruited.

This decision by ‘the CAC is not based on any information found in the admiﬁi.stfative'
record_before it on appeal, as is clear from the word “assumes.” Furthermore, this finding is
not supported by substantial evidence in light of the whole record. For the CAC to have méldé
such an assumption is a clear prejudiéial abbuse of diséfetion and a violation of the most basi;:

notions of due process, as well as the rules surrounding the appeals process. Therefore, a wrlt

should be issued by this Court ovénu'ming the CAC decision in its éntirety as an abuse of

discretion and reinstating'fhe decision of the Administrator of DAS.
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D. A Writ Should Be Issued Against CAC For Its Illegal Attempts To Impose
Unconstitutional Restrictions On The Right To Travel And IRCC’s Free
Speech Right TQ Recruit, As Well As Imposing A Residency Requirement.
- As’previously related, the CAC found that the two DAS-24 fqrms signed by the Chief
of DAS, which forms added more counties to fRCC ’s operatiﬁg area, constituted a new
apppentipeship program and not an expansion of an existing apprenticeship program, contrary
to the plain wording on the forms and prior DAS interpretation of the law. The CAC cited no
regulation, rule, law or sgppoﬂ for this decision, bepéuse indeed there is no support for this
outléndish propoSition. The CAC then overturned the.DAS Chief s previously granted
approvals for expansion. |
The impact of this action by the CA’C is enormous: apprentices outside the original
area of IRCC’s program standards are no ]opger allowed to participate ip the progr-am!nor is
IRCC allowed to indenture apprentices, based purely on tpeir residency. For the CAC to do
this is a restriction on compemion by limiting the area from which any non—ur}ion
apprenticeship program may recruit or train. ‘This action is also a residency restriction and a
restriction on the Consfitutional right to travel. See Zobel et ux. v. Williams, et al., 457 US
55 (1982). |
“In Williams v. Fears (1900) 179 U.S. 270, the right to travel was held to be one
protectedAby the Fourteénth Amendment as well as other provisions of the Constitution. .
“Undoubtedly the right of locomotion, the right to remove from one place to another
according to inclination, is an attribute of personal liberty, anfl the right, ordinarily, of free
transit from or through the territory of any State is a right secured by the Fourteenth |
Amendment and by other provisions of the Constitution.” Ibid. "Again, in Kent v. ”Dillles,

357 U.S. 116, 127, (1958) freedom to travel was recognized as ‘“‘an important aspect of the
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citizen’s ‘liberty.”” See also Edwards v. California;314 U.S. 160, 177, 183 (1941) (conc.
opns. of Douglas, J. and Jackson, J.). v |

In the line of cases beginning with Shapiro v. Thompson, 394 U.S. 618 (1969), the
Supreme Court has considered the ri ght to Lfravel in the c;)ntext of equal protection
challenges to state laws creating durational residency requirements as a condition to the
exercise of a fundamental right or receipt of a state benefit.

In Shapiro, where public assistance was refused to residents who had lived in the

* jurisdiction for less than one year, the Court held that durational residence as a condition of

receiving public assistance constituted invidious discri-mination between residents, and that
if a law had no other purpose than chilling the exercise of a constitutional right such as that
of migration of poor individuals into the jurisdiction the law was impermissible. Shapifo at
618, 627, 631. Flinher, “any classification which serves to penalize thé exefcise of [the
right of migration], unless shown to be necessary to promote a compelling governmental
interest, is unconstitutional.” Id. at 634.

Moreover, the right on intrastate travel has been recognized as a basic human right
protected by article I, sections 7 and 24 of the California Constitution. In re White, 97
Cal.App.3d 141 (1979). There, the Court decided that a condition of probation which
banned a defendant convicted of pfostitﬁtion from certain vicinities of the‘.City of Fresno
should be modified to preclude an overly restﬁctive impact on thé defendant's right to
travel. The court held that ‘;the rigﬁt to intrzfstate travel {which includes intramunicipal
travel) is a basic human right protected By the United States and California Constitutions as
a whole. Such a right is implicit in the concept of a dembcratic society and is one of the

attributes of personal liberty under common law. See, 1 Blackstone, Commentaries 134;
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U.S. Const., art. IV, § 2 and the 5th, 9th .and 14th Amends.; Cal. Const., art. I, § 7, subd. (a)
and art. I, @ 24 ....)” Id. at 148. In White, as in the early United States Supreme Court
cases, th;a court addressed a direct burden on travel.

The CAC;s decision makes it illegal for IRCC to recrﬁit and indenture apprentices
outside its original affirmative action area. This means that no potential apprentices caﬁ
move to any of the nine Ca]iforn.ia Countvies previously approved by DAS, or they will be
unable to enroll in IRCC classes, attend school or become indentured. This is a direct
burden on the right to travel.

The CAC has also ordered IRCC to stop recruiting in certain areas. This is a clear
violation of IRCC’s First Amendment right to free speech. Hunt v. Washinéton Staté Apple
Advertising Commission, 432 U.S. 333 (1977).

As a direct and proximate result of this unconstitutional and erroneous ruliﬁg by the -
CAC, IRCC has been injured in its ability to.indenture apprentices for training and educ;ation
in the upcoming winter semesters of instruction, and unless the matter is resolved
immediately, IRCC and the apprentices who wish to join IRCC will be prohibited from
broviaing and pursuing such education based upon this unconstitutional residency res{rigtion.

~ "E. CAC Violated The Public Meeting Laws And Basic Due Process By Failing
To Put The Proposed Decision In The Public View Before The Session Began
And By Substituting A “Private Party Representative” For A Public Member
Of The CAC For This Vote.

Government Code sections 11120 et seq require that decxslons of public enﬁhes be
made available to the public. Further, basic due process reqmres that one be glven‘ a
meaningful opportunity to be heard, which must include notice. The CAC placed ;he tentative
decision of its three-member panel in the public information binders after the quarterly CAC

meeting had already begun, after 9:00 a.m. on July 26, 2001. After DAS employee Bryan
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Goyette announced the IRCC decision had just been placed in the public information binder,
IRCC’s counsel left the CAC meeting to learn, for the first time, of the proposed action of
taking away JRCC’s right to recruit and indenture apprentices in El Dorado, Fresno, Kem,
Placer, Stanislaus, Tuolomne, Yolo, Los Angeles and Orange -Coun'ties, Solely based upon the
place of res_idence, and the order restricting IRCC’s federal First Amendment rights to
advertise, solicit and recruit for new apprentices in El Dorado, Fresno, Kern, Placer,
Stanislaus, Tuolomne, Yolo, Los Angeles and Orange Counties. AThis action of the CA:C
violate Government Code sections 11120 et seq., the goal of which is to prohibit secret
actions at goveminent meetings from taking place, and to force the government to operaté in
the public eye. | |
In addition to IRCC having no advance notice of the decision of the threé-member
panel of the CAC, one of the CAC members who voted on this issue was an official of the
Real Parties in Interest. At the CAC meeting, counsel for PHCC noted that four (4) of the
eleven (11) CAC members who were present to decide the subject appeals at that meeting
were members of the California Apprenticeship Coordinators Association (“CACA”).6-
CACA 1s a group of union apprentic'eship programs who had intervened as amicus curiae in

support of Fresno JATC, the opponents of the PHCC, in the proceedings below at the

A administrative level, and thus should not have voted because of an obvious conflict of interest.

Counsel for PHCC requested that the CACA members recuse themselves from the decision on
bias grounds due to their involvement matter in the administrative hearing below. The
members of CACA refused to recuse themselves and participated in a vote to uphbld the

Director’s decision as to botﬁ IRCC and PHCC. Such conflicts of interest do ndt comport at

6 This Petition for Writ is being filed simultaneously with a Petition for Writ by PHCC-GSA-PUAC, and there

‘will be a motion for consolidation of both cases, to be heard together.
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all with notions of due process, and for these reasons, the CAC decision shpuld be overturned
as an abuse of discretion.

F. The Unlawful Decision Of The CAC Should Be Stayed Pending
Determination Of This Writ.

The decision of the CAC should be stayed pending the determination of this Petition

| in that such stay will harm neither the CAC nor Real Parties in Interest, but a failure to stay

the CAC decision will irreparably harm Petitioner IRCC. There is no question of disputed
facts, and the law is clear. If the CAC decision is allowed to stand for even a month, many,
many potential apprentices will not be recruited, and will miss at least a semester of education

as well as perhaps their only opportunity to learn the roofing trade. On the other hand, there

' is no harm to the CAC or the Real Parties in Interest if the IRCC is allowed to continue to

indenture apprentices pending this litigation. At worse, dozens of workers will receive an
education to which the CAC believes they are not entitled. There is no “competition”

between Petitioner and the Real Parties In Interest as there is no record evidence of any harm

.to the Real Parties from the education of Petitioner’s workers. Therefore the CAC decision

should be stayed pending the determination of this Petition.

_ Y. CONCLUSION

Based on the foregoing, Pebtitioner IRCC has shown that the CAC’s aecision to
overturn the DAS approval of IRCC’s two DAS-24 forms was a prejudicial abuse of
discretion not supported by the administrat‘i\'/e record. The addition of new counties to
Petitioner’s area of operation is expansio;\ and does not creafe anew program. The CAC’s
abuse of discretion extends to its decision which “assumes” facts that were not present in the

administrative record, to the severe detriment of Petitioner and in clear violation of due

process and 8 CCR 203(a)(2). Moreover, Real Parties in Interest’s Complaint was untimely
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and in violation of 8 CCR 201(a). Petitionef respectfully requests that thié Court immediately
issue a Peremptory Writ of Mandate requiring Rcspondént CAC to reinstate the decision of
the Chief of DAS and dismiss Real Parties’ C‘omplai‘nt. Additionally, Petitioner respectfully
requests t_ha;t this Court stay the decision of the CAC pending a determination of the merits of
this Petition. CAC does not sui)ject union programs to such inconsistent procedures when
they amend their standards, and it should not do so here to this non-union apprenticeship

program.

Dated: August Z& 2001 . Respectfully submitted:
| THIERMAN LAW FIRM

Mark R. Thierman
Alice K. Conway

Attorneys for Petitioner
INDEPENDENT ROOFING
CONTRACTORS OF CALIFORNIA
UNILATERAL APPRENTICESHIP
COMMITTEE, an employee benefit plan
operating a State approved apprenticeship
training program
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RONALD W. BROWN, ESQ. (Bar No. 107340) 08150}

JOHN W.PRAGER, ESQ. (Bar No. 049707) S

CARRIE E. DOHNT, ESQ. (Bar No. 136130) - N
COOK, BROWN & PRAGER, LLP : te
555 CAPITOL MALL, SUITE 425 S e e iaa
SACRAMENTO, CALIFORNIA 95814 | ;

(916) 442-3100 -

Attomeys for Petitioners, PHCC OF THE GREATER
SACRAMENTO AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS UNILATERAL
APPRENTICESHIP COMMITTEE

" SUPERIOR COURT
COUNTY OF SACRAMENTO

PHCC OF THE GREATER SACRAMENTO
AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS
UNILATERAL APPRENTICESHIP
COMMITTEE,

MO
Case No. ¢a( “'"31‘1'72

Petitioners
PETITION FOR WRIT OF
ADMINISTRATIVE MANDAMUS
g((:)lgg)P § 1094.5) OR MANDATE (C.C.P. §

V.

CALIFORNIA APPRENTICESHIP
COUNCIL,

Respondent.

FRESNO AREA PLUMBERS, PIPE AND
REFRIGERATION FITTERS JATC,

Real Parties In Ifxterést,

vvvvvx—n—/vvvvvvvv»{vvvvv

TO THE ABOVE COURT:

Petitioners PHCC OF THE GREATER SACRAMENTO AREA (heremafter “PHCC"”) and
PHCC of the THE GREATER SACRAMENTO AREA PLUMBERS UNILATERAL
APPRENTICESHIP COMMI’ITEE (hereinafter “PHCC GSA-PUAC”) petition this. Court for a writ of
administrative mandamus under Code of Civil Procedure § 1094.5 or a writ of mandate under Code of
Civil Procedure § 1085, directed to Respondent CALIFORNIA APPRENTICESHIP COUNCIL
(hercinafter “CAC”), and by this verified petition allege as follows:

1. Petitioner PHCC is and, at all times mentioned in this petitioyn, was a plumbing, heating
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and cooling contractor’s association. Petitioner PHCC-GSA-PUAC isand, at all times mentioned inthis

petition, was a plumbers’ unilateral management apprenticeship committee, as defined by Labor Code
§ 3075 and 8 C.C.R. § 205.

2. Respondent CAC is a state agency organized under the Division of Apprenticeship
Standards (hereinafter “DAS”) whose members are appointed by the Governor of the State of California.
CAC is, and at all times mentioned in this petition was, requxred by Labor Code § 3071 to issue rules
and regulations estabhshmg standards for the wages, hours and working conditions of apprentices in the
State of California. These regulations are codified at California Code of Regulations Tltle 8, Section
200, et seq.

3.  DASisadivision of the Departmenf of Industrial Rglations (hereinafter “DIR”) and is

headed by-a Chief (hereinafter “Chief DAS”) who serves at the pleasure of the Director of Industrial

Relations (hereinafter “the Director”) and is appointed by the Governor. The Chief DAS also serves as.

secretary to CAC. DAS is and, at all times mentioned in this petition, was required by Labor Code §

2073 to administer California apprenticeship law and to enforce apprenticeship standards for wages, ’

hours and working conditions.
4. Pursuant to 8 C.C.R. § 212, apprenticeship programs must be established by written

standards approved by the Chief DAS. Upon receipt of the proposed standards of a new pfogram, the

‘Chief DAS is required by 8 C.C.R. § 212.2(f) to serve a copy of the proposed standards on the sponsor

of each existing apprenticeship pro grani in the apprenticeable occupation in the labor market area ofthe

program for submission of comments and/or consultation with the Chief DAS. Pursuantto8 C.CR. §

212.2(j). the decision of the Chief DAS approving or diéapproving a proposed program is final unless

an appeal is filed with CAC within thirty days following service of the decision. 8 C.CR.§2122(K)

authorizes CAC to conduct a hearmg on such appeals.

5. The Du'ector serves as the Administrator of Apprenticeship (hereinafter “the

Administrator”) and, in that role, is required to mvesngate, hold hearings and issue determinations ’

regarding apprentice disputes, including complaints against apprentlceshlp programs filed pursﬁant to
8 C.CR. § 201. Pursuant to Labor Code § 3081 and 8 CCR. § 202, the Administrator is required to

hold evidentiary hearings in which interested parties are given an opportunity to present evidence an
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oral or written arguments in support of their positions. Pursuant to Labor Code §§ 3082-3084 and 8
C.CR. § 203, CAC is authorized to conduct hearings and render tinal decisions in appeals of
determmatxons by the Administrator.

6. Real Party in Interest, the Fresno Area Plumbers, Pipe and Refrigeration Fitters Joint
Apprenticeship and Training Committee (hereihafter “Fresno JATC”)is and, at all times mentioned in
this petition, was a joint apprenticeehip committee, as defined by Labor Code § 3075 and 8 C.CR. §
205.

7. As of 1993, apprenticeship program standards were required to contain, inter alia, a
statcment of the ‘party or parties to whom the standards apply and the geographic arca. ..” In 1993, an
enforcement policy was issued by then-Chief DAS Gail Jesswein, whlch under a section entitled
“Geographic Area”, stated, . . . in existing standards, a statement of geographic area for recruitment,
and within which R&SI [related and supplemental instruction] classroom training occurs, should be
updated when the area of moee activities expands.” In 1995, the CAC regulations were amended to

require apprenticeship pro'gram standards to state “the parties to whom the standards apply and the

program sponsor’s labor market area, as defined by Section 215 appendix 2(1), fer purposes of meeting

equal employment opportunity goals in apprenticeship training.” (8 C.C.R. § 212(b)(2)). The CAC
regulations specifically provide that an apprenticeship program is hot restricted to a local area of
coverage and, may provide for local, regbional or statewide coverage in its standards. (8 C.C.P. §218).

8. On December 20, 1993, DAS approved the apprenticeship standards of PHCC-GSA-
PUAC (hereinafter “1993 Standards”). The approval was appealed to CAC and, on July 29 1994, CAC
ratified approval of Respondents apprentxceshxp program, including the 1993 Standards. ArticleIII of
the 1993 Standards approved by CAC, entitled “Organization”, stated, “There is hereby established the
PHCC of the GREATER SACRAMENTO AREA PLUMBERS UNILATERAL APPRENTICESHIP
COMMITTEE ... covering the California couhty of Sacramento ...” Article VI, secﬁon 9 of the 1993
Standards, entitled “Respon'sibﬂities” proﬁded as follows: “The rcsponsibilitie§ of the PUAC shall be
to: . . . adopt changes to these standards, as necessary, subject to the approval of the parties hereto and |
the Chief of the Division of Apprenticeship Standards. »

9. Startingin September, 1996 PHCC—GSA-PUAC sought to expand its labor market area,
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initially, to Kern, Kings and Tulare counties and, ultimately, toall 58 counties in California. Atalltimes
during PHCC-GSA-PUAC’S geo gréph_ical expansion effort, PHCC-GSA-PUAC was advised by
authorized DAS representatives regarding the proper proceduresto follow in seeking éxpansioh. ADAS
consultant informed PHCC-GSA-PUAC that it was DAS policy to process geographic area expansions
as revisions to existing programs, not as new programs, such that the notice and consultation provisions

of 8 C.C.R. § 212.2(f) did not apply. The Acting Chief of DAS confirmed and ratified this policy.

10.  On January 22, 1998, the Acting Chief DAS approved the revised apprenticeship
standards of PHCC-GSA-PUAC (hereinafter “1998 Standards”) without implementing the notice and

consultation provisions of 8 C.CR. § 212.2(f). Article III of the 1998 Standards, entitled

“Organization”, was revised to read, inter alia, “There is hereby established the PHCC OF THE
GREATER SACRAMENTO AREA PLUMBERS UNILATERAL APPRENTICESHIP COMMITTEE

., operating in and covering the State of California . ..”

11. On or about February 24, 1998, two members of the Fresno JATC filed a Verified

Amecnded Petition for Writ of Mandate and Verified Amended Complaint for Declaratory ‘and Injunctive b

Relief and Restitution in the Sacramento County Superior Court (Ward, et al. v. PHCC, et al., Case No.

97 CS 03102), alleging inter alia, that DAS approval of the 1998 standards was unlawful and seekmg
a writ of mandate under Code of Civil Procedure § 1085 preventing Petitioners from operating their
apprcntlccshlp program out51de Sacramento County. The matter was assigned to the Honorable Ronald

B. Robie. Petitioners demurred to the writ of mandate claim on the grounds that, inter alia, plaintiffs

had failed to exhaust their administrative remedies. On June 26, 1998, Judge Robie granted Petitioners’

demurrer without leave to amend on the grounds that plaintiffs had failed to exhaust their administrative

remedies.

12.  In September, 1998, Fresno JATC filed a Complaint Agéinst Apiarenticeship Program
with the Administrator of Apprenticeshxp against Petitioners alleging, inter alia, that DAS’s January,
1998 approval of “new” apprenticeship standards for Petitioners covering all counties of the State of
California was improper and that, prior to the 1998 approval, Petitioners had operated outside

Sacramento County in violation of their own standards and in excess of the authorization granted by

DAS. Also in September, 1998, Fresno JATC filed an Appeal of Approval of Statewide Apprenticeshig
M:NK\6223\PId\Petition for Writ Mandamus wpd
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Standards with CAC alleging, inter alia, that the regulatory procedures for obtaining DAS approval of
new apprenticeship programs, set forth in 8 C.C.R. section 212.2, applned to and were not followed in
connection with PHCC- GSA-PUAC’s statew1de expansion. '

13. By letter dated July 21, 1999 the Director, Stephen J. Smxth -acting in his role as
Administrator, set the Complaint Against Apprenticeshlp Program for hearmg and identified the issues
to be tried as follows: “(1) whether expansion of the program statewide is effectwely a new program;
and (2) the provision of related and supplemental instruction on a statew1de basxs

14. By letter dated October 18, 1999, the California Apprcnuceship Coordinators
Association (hereinafter “CACA”), 2 non-profit corporation consisting of representatives of the buxldmg
trades joint apprenticeship committees in -California, requested permission to participate in the
administrative proceedings against Petitioners as amicus curiae in support of Fresno JATC. CACA also
had appeared as amicus curiae in support of plaintiffs in the prior civil action against Petitioners.

15. . By letterdated October 19, 1999, the Hearing Officer designated by the Director to hear
Frosno JATC’s Complaint requested that CAC delay acting on Fresno JATC’s Abpeal until after the
Director issued a decision with respect to their Complaint. |

16. A two day hearing on Fresno JATC’s Complamt was held onMay 17, 2000 and July 19,
2000, wherein the parties entered oral testxmony and documentary ev1dcnce into the record for the
Director’s consideration. Counsel for CACA attended the hearing and sat at counsel table with Fresno
JATC’s counsel but was not allowed to present or examine witnesses. Both parties submitted post-
hearing briefs to the Director. CACA also submitted a brief in support of Fresno JATC.

17 On December 11,2000, the Director issued adecision (herenﬁafter “Director’s decision”,
Exhibit 1) finding, inter alia, that Petitioners violated their 1993 Standards by recruiting apprentices
outside Sacramento County on numerous occasions prior to 1998 and that the statewide expansion of
Petitioners’ apprenticeship program constituted a new” program.. The Director held that DIR wasv
estopped from displacing non-Sacramento residents who had previously been enrolled, with DAS
approval, as apprentices in PHCC- GSA-PUAC’s program. However, the Director ordered Petitioners
to (1) comply in all respects with the limitations setout inthe Standards approved by CAC in July, 1994,

by carrying out all functions designated in those standards for the PUAC governing committee itself,

M:\NK\6223\Pid\Petition for Writ Mandamus.wpd
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without delegating or ceding those functions to individual employers or sub-committees; (2) cease and -

desist from any and all efforts to recruit apprentices from outside Sacramento County; and (3) ceasc and
desist from enrolling or registering as new apprermces persons who reside outside Sacramento County.
In paragraph 7 of the Analysis, the Director noted that “it is not appropriate for the Director to decide
here whether DAS acted properly in approving the new standards, which would authorize PUAC to
recruit and enroll apprentices statewide, without providing notice to the charging party and any other
plumber apprenticeship plan that might have been effected. Consideration of those questions is reserved
to CAC by Department regulation 212.2().”

18. Pursuant to 8 C.C.R. § 203, on or about Decemboer 26, 2000, Petitioners filed a Notice
of Appeal.of the Director’s decision with CAC, objecting to various factual findings, legal conclusions
and orders made by the Dirgctor and requesting an appeal hearing, including the opportunity to present
evidence that could not have been prodﬁced at the hearing before the Director and the opportunity to
present written arguments to CAC. Fresno JATC also filed a Notice of Appeal. By letter dated

December 27,2000, Petitioners also requested a hearing and the opportunity to present evidence to CAC

pursuant to 8 CCR. §§ 212.2(k) and 203 in connection with Fresno JATC's Appeal of Approval of '

Statewide Apprenticeship Standards that had been stayed pending resolution of Fresno JATC’s
Complaint Against Apprenticeship Program.

19. By letter dated April 5, 2001, Petitioners were informed by CAC that their request for
a hearing had been denied, but that additional briefing would be allowed. Accordingly, on or about
April 27, 2001, Petitioners filed an Appéal Brief with CAC, as did Fresno JATC. CACA also filed a
Brief of Amicus Curiae in support of Fresno JATC. ' |

20. CACkput the subject appeals on the agenda for its quarterlj meeting on July, 26, 2001.
At that meeting, interested parties, including legal counsel for Peti;ioncrs, were given the opportunity
to address CAC regarding the appeals. At that time, counsel for Petitioners noted that four (4) of the
eleven (11) CAC members who were present to decide the subject appeals at that meeting were members

of CACA. Counsel for Petitioners requested that the CACA members recuse themselves from the

decision on bias grounds due to their involvement as amicus curiac in support of Fresno JATC. The |

members of CACA refused to recuse themselves and participated in a vote to uphold the Director’s
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Decision.

21. On or about July 26, 2001, CAC issued a proposed decision upholding the Director’s
decision in its entirety and holding that the revisions contained in the 1998 Standards constituted a
“new” program that was subject to the new ppogram approval procedures set forth in § C.CR. § 212.2.
Because DAS did not follow this procedure in its approval of the 1998 Standards, CAC overturned said
approval and ordered PHCC to operate its program only under its origipal 1993 Standards; |

22.  On or about August 3, 2001, Petitioners filed a Request for Clarification of Proposed
CAC decision. Specifically, Petitioners sought clarificationasto the intended scope of CAC’s order that
PHCC-GSA-PUAC operale its program only undor its original standards and as to the effective date of
the decision in relation to CAC’s order that PHCC-GSA-PUAC cease registering/enrolling apprentices
who reside outside Sacramento County. | ;

23. CAC ignored Petitioners’ Request for Clarification and issued its final decisiolx
(hereinafter “CAC decision”, Exhibit 2), which is identical to tlle proposed decision on, July 26,2001.
The CAC Decision was mailed to PHCC-GSA-PUAC on August 8, 2001, and roc_eived by PHCC-GSA-
PUAC on August 9; 2001.

24.  LaborCode § 3075, the statute that regulates new apprenticeship program approvals, was
amended in 2000 to severely restrict the establishment of new apprenticeship prog%éms in the building
and construction trades where there is an cxisting program serving the same craft or trade inthe effected
geographic area. (Labor Code § 3075(b)). Asa result of that amendment, it would be lmpossible for
PHCC-GSA-PUAC to now obtain DAS approval of its statewide standards.

25.  Also in 2000, CAC proposed to adopt tho following langoage as part of its regulations
to implement the expanded scope of Labor Code § 3075: “For the purpose of Labor Code section
3075(b), a program sponsor shall be considered to have requested approval of a new apprentlceslnp
program: where the program sponsor requests mmal approval ofa program . or where the program
sponsor requests. approval to change the program’s labor market area, or geographic area of operation
to include a different labor market area, as defined by Section 215 appendix 2(J), thatis nota reasonably
justified expansion of the existing labor market arca.’ |

26.  CAC’sdecision is invalid under Code of Civil Procedure §§ 1085 and/or 1094.5 for the
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following reasons:

A. CAC proceeded in excess of or without jurisdiction in that:

» i. Article VI, Section 9 of QEIC 1993 Standards, ratified by CAC in 1994, states that
one of the responsibilities of .the PHCC-GSA-PUAC is to “adopt changes to these standards, as
necessary, subject to the approval of the parties hereto and the Chief of the Division of Apprenticeship
Standards.” CAC thus divested itself of jurisdiction over changes to Petitioners’ standards, instead
vesting that authority in the Chief DAS. In accordaﬁcc with the CAC approved standards, PHCC-GSA-
PUAC submitted changes to its standards to the Chief DAS, which established state-wide recruitment,
and those changes were approved by the Actihg Chief DAS, in January 1998. CAC lacks jurisdiction
to overturn that approval. | ' | '

il The appeal procedures contained in 8 C.CR. §212. 2(1) apply only to appeals of
proposed new apprenticeship programs, not to amendments of existing programs, such as PHCC-GSA-
PUAC’s; thus, CAC had no juﬁsdiction to entertain Fresno JATC’s appeal under that section.

B. CAC failed to prant Petitioners a faif trial in that:

i. It demed Petitioners’ request for an evidentiary hearing on their Appeal of the
Director’s decision and on Fresno JATC’s Appeal of Approval of Statewide Apprenticeship Standards;
ii. Members of CAC, who are also members of CACA, the organization that
appeared and submitted wrxtten briefs as amicus curiae in support of Fresno JATC throughout the

administrative process of the subject appeals, refused to recuse themselves from dec1dmg said appeals

despite Petitioners’ request that they do so due to their obvious bias and lack of impartiality.

iii. CAC failed to respond to Petitioners’ Request for Clarification prior to serving

its final Decision on August 8, 2001.

C. CAC committed a prejiidicial abuse of discretion as follows:-
i CAC failed to proceed in the manner reqmred bv law in that:
a. It denicd Petitioners’ request for an evidentiary hearing on their Appeal

of the Director’s decision and on Fresno JATC’s Appeal of Approval of Statewide Apprenticeship
Standards;

b. It violated due process by allowing biased members of CACA to decide
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the subject appeals; N

c. - Itsdetermination that the 1998 revisions to PHCC-GSA-PUAC’s labor
market area constitute a “new’”” program subject to 8 C.C.R. §212.2 is contrary to law, established DAS
policy and CAC regulatxons to treat such changes as revisions to existing programs.

d. Its ad hoc determination that the 1998 revisionsto PHCC-GSA-PUAC’s
labor market area constitute a “new” program subject to 8 C.CR. § 212.2 was made without the benefit
of the requisite rule-making procedures contained in the Administrative Procedures Act (‘“APA”) and
thus constitutes an illegal underground regulatibn in violation of the APA; 7

-e. Its ad hoc determination that the 1998 revisionsto PHCC-GSA-PUAC’s
labor market area constitute a “new” program subject to 8 C.C.R. § 212.2 violates due process in that
the parties affected by this change in DAS policy were not given advance notice thereof;

f. Its determination that the addition of mew sources of related and
supplemental instruction constitutes a “new” program subject to 8 C.C.R. § 212.2 is contrary to law,
established DAS policy and CAC rcgulatxons that apprentices can be employed and receive related and
supplemental instruction anywhere in the state, regardless of the geographic/labor market afea stated
in existing standards, as long as the employer is signatory to the standards and a local education agency

is properly established to prov1de related and supplemental instruction in the remote area;

g Its determination that the addition of new sources of related and
supplemental instruction constitutes a “new” program subject to 8 C.C.R. § 212.2 is contrary to Labor
Code § 3074 and the CAC regulations, which require the provision of related and supplemental
mstructmn for apprentxces wherever they may be employed;

h. Its ad hoc determination that the addition of new sources of related and
supplemental instruction constitutes a “new” program subject to 8 C.C.R. § 212.2 was made without the
benefit of the requisite rule-making procedures contained inthe Adfninistrative Procedures Act (“APA™)
and thus constitutes an illegal underground regulation in violation of the APA;

i, Its ad hoc determination that the addition of new sources of rclated and
supplemental instruction constitutes a “new” program subject to 8 C.C.R. § 212.2 violates due process

in that the parties affected by this change in DAS policy were not given advance notice thereof;
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j. Its determination that changes in the apprentice wage structure constitute |

a “new” program subject to 8 C.C.R. § 212.2 is contrary to law, established DAS policy and CAC
regulations to treat such changes as revisions to existing programs;

k. Its determination that changes in the apprentice wage structure constitute
a“new” program subject to 8 C.C.R. § 212.2 is contrary to the wage mandates contained in 8 C.CR.
§208;

1. Its ad hoc determination that changes in the apprentice wage structure
constitute a “new” program subject to 8 C.CR. § 212.2 was made without the benefit of the requisite
rule-making procedures contained in the Admlmstratlve Procedures Act (“APA”) and thus constituies

an illegal underground regulation in violation of the APA

m. Tts ad hoc determination that changes in the apprentlce wage structure
constitute a “new” program subject to 8 C.C.R. § 212.2 violates due process in that the parties affected

by this change in DAS policy were not given advance notlce thereof;

n. Its dotermination that changes in the required number of hours of .

instruction constitute 2 “new” program subject to 8 C.CR.§2122is contrary to law, established DAS
policy and CAC regulations to treat such changes as revisions to existing programs; .
0. Its ad hoc determination that changes in the required number of hours

of instruction constitute a “new” ptogram subjectto 8 C.C.R. §212.2 was made without the benefit of

the requisite rule-making procedures contained in the Administrative Procedures Act (“APA”) and thus

constitutes an illegal underground regulation in violation of the APA;

P Tts ad hoc determination that changes in the reqmrcd number of hours
of instruction constitute a “new” program subject to 8 C.CR. § 212.2 violates due process in that the
parties atfected by this change in DAS policy were not given advance notice thcreof

q. Its decisionto prohibit PHCC-GSA-PUAC from recruiting or registering

new apprentlces who reside outside Sacramento County is unlawful under California law and is

unconstitutional under the Privileges and Immunmes Clause and the Commerce Clause of the United
States Constitution in that it dlscrlmmates on the basis of residence;

. Its decision to prohibit PHCC-GSA-PUAC from enrollmg or registerin
M:ANK\6223\Pld\Petition for Writ Mandamus. wpd
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new apprentices who reside outside Sacramento County is arbitrary and capricious and is not authorized
by statute or regulation;

. Itsdecisionto Erohibit PHCC-GSA-PUAC fromenrolling or‘ registering
new apprentices who reside outside Sacramento County is contrary to the Director’s own finding that
“neither Labor Code § 3078 nor § 3079 of the Labor Code places restrictions on the locations of the
parties to the agreement, at the time of signing of the agreement

' t. Its decision to prohibit PHCC-GSA-PUAC from enrollmg or registering
new apprentices whoreside outsigie Sacramcntq County is contrary to DAS policy and CAC regulanons,

u. Its decision to prohibit PHCC-GSA-PUAC from posting certain
information on its WEB site and to prbvide program information to sources outside Sacramento County
violates the First Amendment.

v. Its decision to retroactively overrule established DAS policiesis contrary
to the principals governing estoppel against government agencies. |

Sl CAQC’s action is not supported by the findings in that:

a. It has failed to provide any statement of the factual and legal basis for
its decision that, contrary to esta‘blished DAS policy, geographic area expansions constitute “new”
programs subject to 8 C.C.R. § 212.2; ’

b. It has failed to provide any statement of the factual and legal basis for
its decision that, contrary to established DAS policy, the addition of new sources of related and
supplemental instruction constitutes a “new” program subjectto 8 C.C.R. § 212.2;

c. It has failed to provide any statement of the factual and legal basis for
its decision that, contrary to established DAS policy, changesinthe app:ennce wage structure constitute
a “new” program subject to 8 C.C.R. §212.2;

d. 1t has failed to provide any statement of the factual and legal basis for

"lts decision that, contrary to established DAS policy, changes in the required number of hours of

instruction constitute a “new” program subject to 8 CCR. §212.2;

e. 1t has failed to provide any statement of the factual and legal basis for

its decision to prohibit PHCC-GSA-PUAC from cnrolling or registering new apprentices who reside

M \NK\6223\Pld\Pctmon for Writ Mandamus wpd
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outside Sacramento County.

© il CAC’s findings are not supported by substantial evidence as follows:

a. CAC’s finding t{lat “The Director concluded that the 1998 revisions to
the PHCC standards constituted a ‘new’ program because the revisions changed the geographic area of
the program, added new sources of related and supplemental instruction, changed the apprenticeship
wage structure and reduced the required number of instruction. The Council agrees that the revisions
constituted a ‘new’ program for these reasons and for the additional reason that PHCC recruited
apprentices outside Sacramento County under a different name” isnotsupported by substaﬁtial evidence
in that: |

’ i. The evidence establishés that it has been DAS policy since as early as
1993 to proéess geographic area expansions as revisionsto existing programs, not new programs subject
08 C.CR. §2122; |
_ ii.  Theevidence establishes thatithas beenDAS policy that apprentices can
be employed and receive related and supplemental‘instruction anywhere in the state, regardless of the b
geographic/labor market area stated in existing standards, as long as the employer is signatory to the
standards and a local education agency is properly establishcd to provide rglated and supplemental
instruction in the remote area;

iii. The evidence establishes that ithas been DAS policy *:o précess changes
in apprentice wage structure as revisions to existing programs, not new programs subject ‘_to 8C.CR.
§212.2; '
” iv. The evidence establishes thatthe required number of hours of instruction
were the same under the 1993 Stanaards and the 1998 Standards;

T, The evidence establishesthat,ona single occasionin 1996, PHCC-GSA-
PUAC committee members located in the central valley used the name “Central Caﬁfomia
Apprenticeship Program”, without the knowledge or permission of PHCC-GSA-PUAC, to recruit
apprentices in that area and that PHCC-GSA-PUAC immediately stopped any use of such name and
recruitment activity once this conduct was brought to its attention by DAS.

b. CAC’s finding that Petitioners made numerous or various attempts tC

M:NK\6223\PId\Petition for Writ Mandamus.wpd
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recruit apprentices outside Sacramento County prior to January, 1998, is not supported by substantial
evidence in that the evidence establishes, at best, thiee discrect incidents which hardly qualify as
numerous/repeated attempts to recruit apprentices: (1) the above “Central California Apprenticeship
Program” incident in 1996, (2) a meeting ata fiotel in Tulare, California in 1996, and (3) PHCC’s WEB
site.

c. CAC’s finding that “Regulation 212.2 sets forth the procedure for
approval of new programs. DAS did not follow this procedure in its 1998 Approval of the PHCC
revisions. The approval therefore is overturned because it is invalid” is not supported by substantial -
evidence in that the cvidence establishes that it has been DAS policy since at least 1993 to process
geo graéhic expansions as revisions to existing programs, not new programs subjectto 8§ C.C.R. §212.2.

27.  Petitioners reasonably relied on the representations of authorized DAS representatives
that the expansion of their program on a étatc-wide basis should be accomplished as a revision to their
standards, and not as a new program. Such reliance was to Petitioners’ detriment inasmuch as CAC has
now overturned DAS’s approval of its 1998 state-wide standards,l and a subsequent change in law will
now prevent Petitioners from being able to expand their area of recruitment and training beyond
Sacramento County. Accordingly, the equitable doctrine of estoppel should be applied to nullify CAC’s
Decision and reinstate Petitioners’ standards approved by DAS in 1998.

28. . Petitioncrs have exhausted the available administrative remedies required to be pursued
by them by engaging in the appeal processes mandated by 8 C.C.R. §§ 203 and 212.2(k); and having
received the final Decisioﬁ of CAC.

29.  Petitioners do not have a plain, speedy, and adequate remedy in the ordinary course of
law. o

30. - IfRespondent’s decision is allowed to be executed, 'Petitidners will be immediately and
irreparably harmed in that recently enrolled apprentices who reside outside Sacramento will be denied
apprenticeship training to the disadvantage ofthemselves, theiremployers, the building and construction
industry and society in general, due to the severe labor shortage existing in the plumbing trades. Also,
it will increase the per capita cost of training since training resources will not be fully utilized. Also,

it will adversely affect the ability of PHCC-GSA-PUAC to actively recruit and enroll women and

M:\NK\6223\Pld\Petition for Writ Mandamus.wpd
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minorities, contrary to its affirmative action obligations under state and federal law. Further, imposition
of a stay is not against the public intcrest in that two of the fundamental policics underlying the federal
and state apprenticeship laws are to encourage the establishment of modern apprenticeship programs
andto safeguard the welfare of apprentices. A ;tay would promote the public interest by permitting the
continued enrollment and training of plumbing apprentices who are badly needed due to the'severo;
manpower shortages in the plumbing trades.
31.  Petitioners are likely to ultimately prevail on the merits in that the CAC acted without
and in excess of its jurisdiction, failed to provide Petitioners with a fair trial, and prejudicially abused ,
its discretion by not proceeding in the manner required by law, by issuing a Decision not supported by
the findings, and issuing findings not supported by the evidence, all as set forth in this petition.
32. Petitioners are eﬁtitled to an award of their attorney”s fees under Guvernment Code §
800 and Code of Civil Procedure § 1021.5.
WHEREFORE, Petitioners pray that:
1. The Court stay the Decisions of the Administrator and CAC pending final judgment in
this action; ' .
2. A peremptory writ of administrative mandamus or mandate issue, pursuant to Code of
Civil Procedure §§ 1094.5 o'r 1085, directed fo Respondent, and compelling Respondent |
to:
(a) Set aside its Decision dated July 26, 2001; and
(b) Restore DAS approval of Petitioners’ 1998 Statewide Standards:

3. That Petitioners be awarded their costs and attorney’s fees; and
4. The Court issue such other orders as it may consider just and proper.
Dated: August /5 2001 . COOK, BROWN & PRAGER, LLP

RONALD W. BROWN

CARRIE E. DOHNT

Attorneys for Petitioners PHCC and
PHCC-GSA-PUAC
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Filing the Petition
for Writ of
Mandate:

Setting a hearing
on a Petition for
Writ of Mandate:

%upétinr Court of Califovnia -

- County of Sarramento

PROCEDURES FOR PROSECUTING
PETITIONS FOR WRIT-OF MANDATE

To file thé Petition for Writ of Mandate, you must:

Step Action
1. File the Petition for Writ of Mandate and Civil Case Cover Sheet with
.| the Legal Process Unit located in room 102 on the first floor of the
courthouse. :
2. | Pay the filing fee pursuant to Government Code Section 26820.4.
3. Receive an Order Assxgmng a Judge for all Purposes from the Legal

Process Clerk.

Note: The Order Assigning a Judge for all Purposes must be served
on the respondent(s) with an endorsed copy of the Petition for Writ of
Mandate

If you are not seeking an Alternative Writ of Mandate or a Temporary Stay

Order, you must:
Step Action
1. Prcpare a Notice of Hearmg, leaving the date and time blank.
2. | Deliver the Notice of Heanng to the department you have been
- | assigned.
The clerk will set the hearing and file the Notice of Hearing.
3. The petitioner shall have the following served on the respondent(s) no

later than the time allowed for filing the petitioners brief:

e  An endorsed copy of the Notice of Hearing

e A copy of this Procedure for Prosecutmg Petitions for
Writ of Mandate

e A copy of the Order Assigning a Judge for all Purposes

720 Ninth Street * Sacramento, CA 95814
(916) 874-5522
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Alternative Writ
of Mandate:

Temporary Stay
Order:

If you are seeking an Alternative Writ of Mandate, you must:

Step : Action S ‘
1. | Contact the assigned department for a hearing date. ’
12. | Notify the respondent(s) of the hearing date pursuant to California S
Rules of Court 379.
Note: The Court prefers 48 hours notice but will accept 24 hours
notice in an emergency.
3. | Bring the following documents with you to the hearing:

e Endorsed copy of the Petition for Writ of Mandate

e  Points and Authorities and any other supporting documents.
e Order directing the Issuance of Alternative Writ of Mandate
e Alternative Writ of Mandate.

Note: Do not include a space for thé Jjudge to sign on the
Alternative Writ of Mandate. The cIerk issues the AIternanve
Writ of Mandate.

If you arc sccking a Temporary Stay Order pending the hearihg on the
Petition for Writ of Mandate, you must:

Step| Action

1. Contact the assi gned department for a hearmg date.

2. | Notify the respondent(s) of the hearing date pursuant to California
Rules of Court 379. .
Note: The Court prefers 48 hours notice but will accept 24 hours
notice in an emergency.

3. | Bring the following documents with you to the hearing:

- Endorsed copy of the Petition for Writ of Mandate.
Points and Authorities and any othe rsupporting documents.
Stay Order.
Notice of Hearing.

If the Court grants the Stay Order:
a. Thejudge will sign the Stay Order.
b. The clerk will file the Stay Order and set a hearing on the
Notice of Hearing for the Petition for Writ of Mandate.

If the Court denies the Stay Order:
a. The clerk will set a hearing on the Notice of Hearing for the
Petition for Writ of Mandate.

720 Ninth Street * Sacramento, CA 95814
(916) 874-5522
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ORDER ASSIGNING PETITION FOR WRIT OF MANDATE
TO ONE JUDGE FOR ALL PURPOSES '

W

casENAME:  FUU Ath Cuunid Sainmead MR us. Cur. APPREVTIE S reaain,

CASE NUMBER: N1aSoliT

This matter is hereby assigned to the Honorable Ronald Robie, of Department 41 for all
purposes. :

All subsequent documents in this cause shall be filed with the clerk of Department 41 located on
the fifth floor of the courthouse. These documents include, but are not limited to:

Answers, Memoranda of Points and Authorities, Administrative Records, Demurrers, and any
prehearing motions. For those documents requiring the payment of a fee (i.e. Answers, Motions,
‘Demurrers), the fee shall be paid to the cashier located in Room 102 of the courthouse before
filing in Department 41.

The petitioner in land use and environmental actions, at the time of the deadline for the
response to the petition, shall prepare and lodge with the assigned department a notice form for
the court’s signature inviting mediation pursuant to Government Code section 66031,
subdivision (b). A sample form may be obtained from the clerk in the assigned department.

A copy of this order shall be served on the respondent by the petitioner.

Dated: Y-S - Of

/l/\/ £ / o
Richard K. Park
Presiding Judge

If you have any questions, please refer to the Sacramento Superior Court Procedures for
Prosecuting Petitions for Writ of Mandate available in Room 102 of the courthouse, as well as in
the Department your case has been assigned.

p:Morms\dept41.doc\jsetzer rev 1/00 )
Original-File  Yellow-Petitioner Pink-Department Clerk
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I PHCC OF THE GREATER SACRAMENTO

RONALD W. BROWN, ESQ. (Bar No. 107340)
JOHN W. PRAGER, ESQ. (Bar No. 049707)
CARRIE E. DOHNT, ESQ. (Bar No. 186130)
COOK, BROWN & PRAGER, LLP

555 CAPITOL MALL, SUITE 425
SACRAMENTO, CALIFORNIA 95814

(916) 442-3100

Attorneys for Petitioners, PHCC OF THE GREATER
SACRAMENTO AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS UNILATERAL
APPRENTICESHIP COMMITTEE

SUPERIOR COURT

COUNTY OF SACRAMENTO

AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS
UNILATERAL APPRENTICESHIP
COMMITTEE,

Petitioners

ENDORSED

=%. By B. BEDDOW, Deputy

Case No. 01CS01172 |

APPLICATION FOR TEMPORARY
STAY OF ADMINISTRATIVE DECISION
AND POINTS AND AUTHORITIES IN
SUPPORT

)

)

)

)

)

)

)

)

V. )
: : ) Date:
CALIFORNIA APPRENTICESHIP ) Time:
COUNCIL, ) Dept.:
§
)
)
)
)
)

Respondent.

FRESNO AREA PLUMBERS, PIPE AND
REFRIGERATION FITTERS JATC,

Real Parties In Interest,

MANK\6223\Pld\App for Stay and P & A.wpd
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APPLICATION FOR TEMPORARY STAY

PIPE AND REFRIGERATION FITTERS JATC, Real Party In Interest:

Sacramento Area Plumbers Uﬁilateral Apprenticeship Committee will seek an Order from the Court that

the Decision of the California Apprenticeship Council against Respondent issued on July 26, 2001 be

stayed pending the entry of the judgment of the Court in this proceeding for writ of mandate.
Attomcys for Parties having appeared in the administrative hearing are as follows:

a. Julian Standen, Esq.
Deputy Attorney General
Attorney General Office
455 Golden Gate Avenue, 11* Floor
San Francisco, CA 94102
(415) 703-5535 '
For Respondent California Apprenticeship Council

b. John J. Davis, Jr., Esq.
Davis, Cowell & Bowe, LLP
100 Van Ness Avenue, 20® Floor
San Francisco, CA 94102
(415) 626-1880 =
For Real Party In Interest Fresno Plumbers JATC

Dated:_& / 17/ of COOK, BROWN & PRAGER, LLP

Y: ’
r} RONALD W. BROWN

Attorneys for Petitioners

POINTS AND AUTHORITIES IN SUPPORT OF STAY

INTRODUCTION

On August9,2001, the Plumbing, Hearing, Cooling Contractors of the Greater Sacrafnento Area
Plumbers Unilateral Apprenticeship Committee (“PHCC-GSA-FPUAC”) recei#ed the Decision ol the
California Apprenticeship Council (“CAC”) in the matter of Fresno Area Plun;bers, Pipe _and
Refrigeration Fitters JATC v. PHCC-GSA-PUAC, Case No. 98-17 which is attached to the Declaration
of Brown filed herewith. The décision purported to adopt in fuﬁ the Decision of the Administrator of

Apprenticeship which issued on December 11, 2000, a copy of which is attached to the Declaration of

M:\NK\6223\PId\App for Stay and P & A2.wpd
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BE ADVISED that on the date and timg set forth above, Petitioner PHCC of the Greater A
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Brown.

These decisions have the effect of nullifying the 1998 approval by the Division of
Apprenticeship Standards of the PHCC-GSA-PUAC state-wide apprenticeship program and limiting
recruitment and appreniice enrollments to Sacra{nento County alone. Petitioners contend that the CAC
Decision is not supported by substantial evidence or the law, and that it must be set aside.

Pending hearing on the Motion for Peremptory Writ of Mandate, Petitioners seek a stay from
the operation of the Decisions of the CAC and Administrator of Apprenticeship. A stay would not be
contrary to the public interest. Indeed, a stay would promote the public ihterest in fostering and
promoting the availability of apprenticeship training. Furthermore, immediate and ir_reparaﬁle harm
would result if a stay is not granted. Finally, even though such a showing is not required, there is a
strong likelihood of success in Petitioner’s Petition for Writ of Mandate.

FACTS

In July 1994, the CAC approved PHCC-GSA-PUAC’s application for a Plumbing
Apprenticeship Probgram. A true copy of the plan is attached to the Declaration of Brown, filed
herewith. The geographical area of the plan (program Sponsor’s labor market area for purposes of

meeting EEO goals) was Sacramento County Followmg commencement of the program, PHCC began

receiving inquiries from numerous plumbmg contractors outside of Sacramento County, expressing an

interest in employing and training apprentices enrolled in the program. PHCC consulted with the
Division of Apprenticeship Standards (“DAS”), the state agency charged with administering the
apprenticeship law and regulations in California. See Labor Code § 3073. The Acting Chief of DAS
advised PHCC that there was no geographic limitation on where apprentices could be employed and .
trained, but that as the program expands the area within which recruitment and classroom instruction
takes place, the program’s standards should be revised. DAS’s advice was consistent with the well
established enforcement policy of DAS and CAC. See DAS Chief Jesswein’s 1993 Memo, SectionE,
attached to Brown’s Declaration. Based on this advice, PHCC-GSA-PUAC began making plans for
expanding recruitment and classroom instruction to other counties where its member employeré were
located. PHCC-GSA-PUAC contracted with Local Education Agencies (‘LEA”) in other counties, and

filed reqﬁests with DAS for revisions to its approved standards. This approval process was itself a part

M:ANK\6223\Pld\App for Stay and P & A2.wpd
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of PHCC’s original standards approved by CAC: “The responsibilities of the PUAC shall be to: ... 9.
adopt changesto these standards, as necessary, subject to the approval of the parties hereto and the Chief
of the Division of Apprenticeship Standards.” See Article VI of 1994 Standards attached to the
Declafgtion of Brown. Ultimately, on January 22, 1998, PHCC;S revisions to its standards providing
for state-wide recruitment and classroom instruction was approved by DAS. Since that time, PHCC has
enrolled apprentices who reside in many California countics anci has cstablished classroom instru;:tion
facilities in the Counties of Alameda, Ri\}erside, Kern, San Mateo, Contra Costa, Marin, and, of course,
Sacramento.

In February 1998, Real Party in Interest Fresno Area Piumbers, Pipe and Refrigeration .Fitters
JATC (“Fresno Plumbers JATC”) filed its First Amended Complaint for Declaratory Relief and Writ
of Mand;ate with this court, seeking to invalidate PHCC’s program. Finding that Fresno f] umbers JATC
had failed to exhaust admihistrative remedies; the court stayed the action pending administrafive réview,

Fresno Plumbers JATC filed a complaint with the Administrator of Apprenticeship pursuant to
8 C.C.R. § 201, and simultaneously filed an appeal with the CAC pursuant to 8 C.C.R. § 212.2(j). As
required by the regulations, the Administrator directed that a hearing be held. He assigned one of his
own staff attorneys as the hearing officer (ot an administrative law judge from the Office of
Administrative Law). The hearing took place over two days: May 17, 2000 and July 19, 2000.
Participating were DAS, PHCC, Fresno Plumbers JATC and Amici California Apprenticeship
Coordinators Association (“CACA?”), appearing on behalf of .Fresno Plumbers JATC. Following

briefing, the Administrator issued his Decision on December 11, 2000, a copy of which is attached to

the Declaration of Brown filed herewith.

During the period before the Administrator issued his Decision, PHCC—GSA-PUA_C continued
to operate its program under the standards approved by DAS in January 1998. At the time of the
Decision, more than 400 apprentices were enrolled at various levels in the program, all looking fofward
to journeyman certification upon completion of the four years of training.

The Administrator concluded, without citation to any statutory or regulatory authority, and

contrary to long established DAS policy that PHCC’s expansion of area for recruitment and training

®

constituted a “new program” rather than a revision to an existing program. Thus, he concluded that- _;

M:NK\6223\Pid\App for Stay and P & A2.wpd
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DAS’s approval in 1998 was invalid, for it did not conform with the requirements of 8 C.C.R. § 212.2
for new program approval (e.g., existing plans not consulted). As such, he ordered that PHCC.comply
with its original 1994 standards, and not recruit apprentices outside Sacramento, and not enroll any
apprentice that did not reside in Sacramento. ,:ic Administrator concede_d in his Decision that no
provision of law could be construed as limiting the residency of apprentices at the time of enrollment.
See fn.25. |

Both PHCC and Fresno Plumbers JATC appealed the Administrator’s Decision to the CAC,
pursuant to 8 C.C.R. § 203. Because of the appeal, the Administrator’s Decision was not final, and the
final decision maker became the CAC. See Labor Code §§3081-3083.In the interim, before the CAC
issued its Decision, the PHCC-GSA-PUAC continued to sigp up new apprentices for the upcoming
school year starting in September 2001, and DAS approved their enrollment. Out of approximately 100
apprentices so enrolled, about 85 do not reside in Sacramento County. There continues to be a high
demand for apprentices by PHCC member employers and all contractor members report being unable
to find a sufficient number of skilled plumbers needed to man existing and future construction projects.
See Declaration of Trish Black, filed herewith.

The CAC put the appeals of the Administrator’s Decision onﬂits agenda for its regular meeting
set for July 26,2001. The CAC has seventeen members, an_ci a qﬁorum of nine is nebessary for binding
decisions. Eleven members were present at the July 26, 2001 meeting. PHCC discovéred that four of
the members prcsen{ were membexjs of the California Apprenticeship Coordinators Association

(“CACA”). CACA gctivel’yparticipated in the hearing conducted by the Administrator, vigorously

|| advocating for Fresno Plumbing JATC’s position. It also advocated for Fresno Plumbers JATC in a

brief to the CAC. Counsel for PHCC requestcd in open session that the four commissioners who were
members of CACA should recuse themselves from the CAC’s deliberations and decision due to the
participation of their association in the proceedings under consideration. They refused.
PHCC-GSA-PUAC received the CAC Decision on Augﬁst 9,2001. See Declaration of Black
filed herewith. The decision affirmed the Decision of the Administrator of Apprenticeship, with the
added proviso that DAS should investigate PHCC fo determine whether the training, education and.

employment of the program’s apprentices is being conducted lawfully. Thus, while PHCC may continue
MANK\6223\PId\App for Stay and P & AZ.wpd '
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to provide training for apprentices residing outside of Sacramento @ho were enrolled prior to the
decision, non-Sacramento residents may no longer be enrolled. Fuxfthermore, the CAC has ordered |
PHCC to comply with its 1994 standards, even though they are totally out of compliance with the wage
and benefit requirements established by CAC regulations (e.g., it would require the payment of wages
and benefits to apprentices far below the level they are currently paid). PHCC has sought relief from
the CAC by way of request for clarification, but no response has been received. See Declaration of |
Brown. |
ARGUMENT
1. THE STANDARD FOR A STAY OF THE AGENCY DECISION.

Under Code of Civil Procedure § 1094.5(g), an affected party may obtain a stay of the agency
decision pending final judgment on the Writ of Mandate, provided the public interest will not be
adversely affected. Speciﬁcally, Code Civ. Proc. § 1094.5(g) states—

“Except as provided in subdivision (h), the court in which proceedings

under this section are instituted may stay the operation of the

administrative order or decision pending the judgment of thecourt. ..

however, no such stay shall be imposed or continued if the court is

satisfied that it is against the public interest.”
Subdivision (h) provides for a different standard for imposition of a stay in cases where the decision of
a state-wide agency was made after hearing required by statuteto be conducted under the Administrative
Procedures Act, conducted by the agency itself or an administrative law judge on the staff of the Office
of Administrative Hearings. In those cases, a stay can be granted only upon a showing that the public
interest will not suffer, and that the agency is unlikely to prevail on the merits in the writ action. In this
case, however, there is no statutory requirement that the CAC’s hearing be conducted under the
Administrative Procedure Act. Therefore, the only showing nccessary for a stay to be granted is that

the public interest will not suffer by virtue of a stay.
2. A STAY WOULD NOT BE CONTRARY TO THE PUBLIC INTEREST.

As rioted in the factual summary, PHCC-GSA-PUAC operates its Plumbers Apprenticeship
Program for its members located throughout the Statc of California. It has training centers with local
education agency sponsors in the Counties of Sacramento, Alameda, Contra Costa, San Mateo, Marin,

Riverside and Kern. Recruitment of apprentices for this program is conducted on a state-wide basis, and.
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apprentices are enrolled without regard to their county of residence. These state-wide operations are in
strict conformance with the apprenticeship standards approved by the Division of Apprenticeship
Standards in 1998. Classroom instruction for the program is conducted on the samcl academic year basis
as the public school agencies who sponsor the vgrious training centers. Therefore, apprentices enrolled
in the Spring and Summer months of 2001, are scheduled to begin their classroom instruction at the
beginning of Scptémber 2001.

The CAC’s Decision received on August 9, 2001, has thrown the program into turmoil. The
CAC Decision does permit PHCC-GSA-PUAC to continue apprenticeship training for apprentices
enrolled prior to the tentative Decision of the Administrator of Appreﬁticeship (December 11, 2000).
However, apprentices who reside outside the County of Sacramento and who were enrolled with the

approval of DAS prior to the CAC Decision but after the preliminary Decision of the Administrator of

Il Apprenticeship are ina state of limbo. Can PHCC-GSA-PUAC provide these enrolled apprentices with

the promised training commencing in September? There are approkimat_ely 85 apprentices who fall into
this category and whose interests would be adversely affected if the stay is not granted. See Declaration
of Black. | » | |

A stay in this case would clearly promote the public interest in fostering and promoting the
availability of apprenticeship training. For some years now, the construction mdustry in general and the
plumbing trade specifically have endured a severe shortage of qualified tradesmen that are essentlal for
the continued prosecution of both residential and commercial construction in the State of California.
Contractor members of PHCC have found themselves advertising for pldmbers throughout the Western
United States, and have been unable to meet their hiring needs. The demand for additional apprentices
among PHCC members is at an all time high. Thus, the continued enrollment and training of appreﬁtices
by PHCC-GSA-PUAC pending final judgxﬂe_nt of this court would clearly promote the public interest.

There is no record evidence of any adverse effect on the public interest should the stay be
granted. Atno time in the administrative proceedings was there any question as to the adequacy of the
training being provided to apprentices enrolled in PHCC’s program. Indeed, the record shows that the
program has been graduating an increasing numbér of apprentices for each year that it has been in

operation. Even the CAC acknowledges that there is no performance based reasons to prohibit PHCC

M:ANK\6223\PId\App for Stay and P & A2.wpd
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from continuing to provide' training throughout the state for those apprentices enrolled prior to the
adverse agency Decision. Accordingly, there can be no showing that a stay of the Decision would be |
against the public inte;est.

‘ Finally, the public policy of both the United States and the State of California is to foster and
promote the availability of apprenticeship training. The fgderal statute, known as the Fitzgerald Act,
and with which California apprenticeship lgw must conform, was enacted “to encourage the
establishment of modern apprenticeship programs to be administered by the Federal Department of

Labor.” Southern California Chapter ABC. JAC v. California Apprenticeship Council (1992) 4 Cal.4th

422, 432. “Wider availability of apprenﬁéeship benefits would serve the purposes of the state
[apprenticeship] statute: addressing the need for such programs by potential apprentices and society as

a whole.” Southern California Chapter ABC, JAC v. California Apprenticeship Council (1991) 2

’/Cal.Rptr.Zd 237, 238, affd. 4 Cal.4th 422. State law, properIy interpreted, “intends to encourage the

wider provision of apprenticeship benefits . ... it is completely inconsistent with the statute to allow the
Council to deny apprenticeship benefits where there is a need for them, merely because the new
programs might compete with existing programs and pay lower, non-union scale wages. (fn. omitted).
The state law remains neutral as between union and non-union plans; it looks to a societal need and does
not purport to insert itself into the conflicts between unions and employers.” Id. at 248.- In short, it is
the public policy of both the United States and the State of California to promote the availability of
apprenticeship training. Therefore, the public interest would be served by staying the CAC Decision
in this case so that récently enrolled apprentices will be able to receive continued training pending the -
final judgment of this court. |

3. LIKELIHOOD OF SUCCESS ON TIIE MERITS.

_____________________._________._.___.__—-—-—————————-—-——

Even though there is no statutory requirement of a showing of likelihood of success on the

‘merits, PHCC-GSA-PUAC contends that once the court has reviewed the record and pcrtinent

authorities, it will conclude that the CAC Decision cannot stand on numerous grounds. PHCC will be
able to establish that there was no fair trial, that the CAC acted in excess of its jurisdiction, that the CAC
did not proceed in the manner required by law, and that its Decision constituted a prejudicial abuse of

discretion. These all constitute grounds for setting aside an agency decision under Code Civ. Proc. §
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1094.5(b). A summary of some of PHCC’s arguments in this regard follows.

a. No Fair Trial.
Initially, CAC failed to provide PHCC-GSA-PUAC with a fair trial. The CAC is
composed of seventeen commissioners appointed by the Governor. Labor Code § 3070. Nine

commissioners constitute a quorum necessary to render decisions. At the July 26,2001 CAC meeting

‘where the Decision at issue was rendered, eleven commissioners were present. However, four of the

commissioners were members of the California Apprenticeship Coordinators Association (“CACA”).
See Declaration of Prager. CACA appeared in this case before both the Administrator of Apprenticeship
and the CAC, advocating on behalf of Fresno Plumbers JATC and against PHCC-GSA-PUAC. See
Brief of Amicus CACA to CAC attached to Declaration of Brown where CACA states at p 2, “The
members of CACA have familiarized themselves with the issues presented in both the PHCC and IRCC
cases, are aware of the Director’s Decisions currently under consideration by the CAC Appeals Panel
and voted to fully support the positions of Charging Parties in these matters.” -

At the CAC hearing, counsel for PHCC-GSA-PUAC noted that at least four commissioners of

the then sitting members of CAC on July 26 were CACA members, or members of organizations which

‘were CACA members, and requested that such CAC commissioners recuse themselves from all

conside,ratién of the matter for two reasons: conflict of interest, gﬁd because without such members
participating in the consideration and voting, the CAC would not have had a quorum entitling it to act
at that time on the CAC Appeals Panel Decision. None of the CAC commissioners recused themselves,
and they proceeded to participate in the hearing, and voted to affirm the CAC Appeals Panel Decision
adverse to the interests of PHCC-’GSA-P,UAC. See, Declaration of Prager. '

| The commissioners’ refusal to recuse themselves constituted an astc of discretion to PHCC’s
substantial prejudice. They were clearly not neutral decision makers. Rather, tﬁey were biased dccision
makers having caused their association to advocate a position contrary to PHCC’s interest in the matter
béfore them. Their participation also placed them in the.posi'tion of inﬂuencing the votes of other
commissioners over a matter which they hgd prejudged. Finally, if they had recused themselves as dué
process required, the CAC would not have had a quorum. Therefore, the CAC Decision is actually a
nullity. | o |
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An impartial decision maker is a fundamental part of the due process to which PHCC-GSA-
P’UAC was entitled in this proceeding. PHCC did not receive a fair hearing. Accordingly, the CAC
Decision must be overturned.

b. The CAC Lacked Jurisdiction.

The CAC also acted in excess of its jurisdiction in this case. As the Administrator’s
Decision indicates, there is no question as to the validity of PHCC’s initial Api)renticeship Program
Standards. They were approved by DAS on December 20, 1993 and approved by the CAC in July 1994.
Article VI of the CAC appiroved standards states that “The responsibilities of the PUAC shall be to: .
.. 9. adopt changes td these standards, as necessary, subject to the approval of the parties hereto and the
Chief of the Division of Apprenticeship Standards.”  Thus, the CAC delegated approval power for
changes to the standards to the prograrfi sponsor (PHCC-GSA-PUAC) and the Chief of DAS.
Subsequently, and based on the instructions of the Chief of DAS, PHCC—GSA-PUAC sought a
change to its standards, expanding the geographic area within which training and recruitment would take
place. This change in the standards was approved by the Acting Chief of DAS on January 22, 1998,
consistent with its past practices since at least 1993. Thus, the revised standards were adopted in
accordance with the express delegation of authority granted by CAC in 1994, and the CAC was without
jurisdiction to overrule‘its priof order retroactively. A

c. Prohibiting Enrollment of Non-Sacramento Resid'ents Unlawful.

The CAC also acted in excess of its jurisdiction and contrary to law when it ordered that

PHCC-GSA-PUAC not cni’oll any apprentice that did not reside in Sacramento County. Even the '

Administrator of Apprenticeship and the CAC (through adoption of the Administrator’s Decision)
concedes that there is no statutory authority for such a limitation. Scc fin. 25 of the Administrator’s
Decision attached to the Declaration of Brown: “Some testimony was elicited during the hearing about
the iocation ofthe new apprenticé at the time the written application or argument by the apprentice was
signed. The testimony wais inconclusive. In addition, neither Labor Code § 3078 nor § 3079 or any
other provision of the Labor Code places restrictions on the locations of the parties to the agreement,
at the time of signing of the agreement.”

Not only is there no statutory authority for the CAC’s order prohibiting PHCC from enrolling
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any apprentice who resides outside of Sacramento, but it is contrary to fundamental constitutional rights

of the potential apprentices. The United States Constitution, through the Privileges and Immunities

"Clause and the Commerce Clause, prohibits any State or municipality from enforcing laws or ordinances

which discriminate on the basis of state citizenship or municipal residency. U.S. Const. Art. 4, §2; U.S.

Co_nsf. Art. 1 § 8; See also Hicklin v. Orbeck 437 U.S. 518, 524; United Building and Construction

Trades Council v. City of Camden 465 U.S. 208, 215 (1984). In the absence of a “substantial reason”
for discriminating against non-residents, a law or ordinance will be invalidated as unconstitutional.

Hicklin v. Orbeck, supra, 437 U.S. 525-26.

California has also invalidated l_aws by cities, counties or political subdivisions which
discriminate against persons who do not reside in a _céx’tain district or county. See County of Alameda
y. City of San Francisco (1971) 19 Cal.App.3d 750 (city tax on non-San Francisco residents is a
violation of commerce clause of Federal Constitution). Since there is no specific State Constitutional
provision making this type of discrimination illegal, courts have applied the Federal Constitution. Id.
at 754. The distinction between interstate discrimination, and intercity discrimination “is in reality of
little significance” since the same constitutional concerns and safeguards apply. Id. at 754. ‘

The basic policy underlying the commerce clause of ‘the Federal
Constitution—to preserve the free flow of commerce among the states to
optimize economic benefits—is equally applicable to intercity commerce
within the state. ' .
County of Alameda v. County of San Francisco (1971) 19 Cal.App.I_id 750, 754 (emphasis added).

The CAC, acting under state authority, has unconstitutionally ordered the PHCC-GSA-PUAC
apprenticeship program to cease recruiting and/or enrolling any employees who are not residenfs'of
Sacrémento County. The order is clearly discriminatory against non-Sachmchto CounLy residents, and
prevents the free ﬂow of commerce throughout California. Furthermore, the CAC has nbt qffer—ed a
substantial reason justifying the discriminatory order. In the absence of a substantial reasoh, CAC’s

order is an arbitrary discriminatory act against non-Sacramento residents and must be invalidated.

d. The CAC Should Be Estopped From Nullifving DAS Approval of Revised
Standards. : '

In its Decision, CAC (thru adoption of the Administrator’s Decision) concedes that the

M:\NK\6223\Pld\App for Stay and P & A2.wpd
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principles of estoppel apply to actions taken by DAS in this case, and that PHCC reasonably relied on

DAS’s acquiescence in its enrollment and training of apprentices outside of Sacramento County to its }
q

detriment. However, for reasons unknown, the CAC applied the doctrine of estoppel to prevent adverse
consequences for existing PHCC apprentices, but did not apply it to avoid detriment to the program
itself. Indeed, neither the Administrator nor the CAC e\}en addressed PHCC’s estoppel argument. Such
selective application of the rulc of law is clearly an abuse of discretion.

The facts in this case make out a compelling case for the application of the doctrine of estoppel
againstthe CAC’is retroactive disapproilal of PHCC’s state-wide standards. Underthe governing statute,
DAS is the agency charged with administering apprenticeship law in California Labor Code § 3073.

Pursuant fo this authority, DAS Chief Gail Jesswein issued a memorandum to his staff and the public |

in 1993 which stated in material part—

The statement of the geographic area within which the Standards apply, !
8 C.C.R. § 212(b)(2), is not a limitation as to the area within which an

apprentice may be employed. Itis required for program to be approved

in order to monitor two federally required criteria-recruitment and

related and supplemental instruction. Thus, the statement of the

program’s geographic area in its Standards does not limit the area in

which recognized apprentices can work. ‘ .

* * *

Therefore, in existing Standards, a statement of geographic area for
recruitment, and within which RS&I classroom training occurs, should
be updated when the area of those activities expands. It is optional to
change the Standards to specify the out-of-arca range within which
apprentices may be offered a dispatch to OJT work, as contractors
secure jobs. (Emphasis added).

See Administrator’s Decision, pp. 4-5 attached to Brown Declaration. PHCC wished to expand the
géographical reach of its recmitmeﬁt and training and sought out theiadv'ice of DAS apprenticeship
consultant Len Viramontes.! Mr. Viramontes advised PHCC-GSA-PUAC on the proper procedures to

follow in seeking expansion and informed PHCC-GSA-PUAC that it was DAS policy to process

geographic expansions as revisions to existing programs. (Brown Declaration, 5/17/00 TR at 177:1-6;

7/19/00 TR at 50:9-15; 55:5-56:3). Over a sixteen month period, Mr. Viramontes himself drafted

1Viramontes had been employed by DAS as an apprenticeship consultant or senior consultant .-
for almost 30 years. (Brown Declaration; 7/19/00 TR at 32:16-33:8). ' j
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numerous revisions to PHCC-GSA-PUAC’s standards and submitted them to DAS headquarters seeking
to expand PHCC-GSA-PUAC’s area of coverage through a revision to its existing apprenticeship
standards. (Brown Declaration, 7/19/00 TR at 12:1-13:2; 50:9-52:16).

Acting DAS Chief Rita Tsuda?, who qpproved PHCC’s revised standards in January 1998,
cbnﬁrmed that it was the policy and practice of DAS to handle a geographic a;eé change as a revision

to an éxisting program. (5/17/00 TR at 84:15-25). Ms. Tsuda testiﬁgd that DAS had been handling

| geographic area expansions as revisions since at least 1993, when the abovementioned Jesswein

enforcement policy issued. (5/17/00 TR at 101:6-18). Ms. Tsuda noted that, consistent with DAS
policy, PHCC—GSA-PUAC’S expansion was processed as a revision, as was the geographic expansion
of the Independent Roofing Contractor’s (“IRCC”) apbrenticeship program. (5/17/00 TR at 101:19-
102:9). Mr. Virémontes corroborated Ms. Tsuda’s testimony. He testified that he consulted with Ms.
Tsudaregarding how to process PHCC-GSA-PUAC’s expansion and she told him that it would not have
to go through the new program approval broccss because it was an expansion; not a new program.
(7/19/00 TR at 54:18-55:9). Mr. Viramontes also testified that,Athroughout his long tenure as a DAS
Consultant, he haS processed a number of geographic area expahsions asrevisions to existing programs.
(7/19/00 TR at 52:4-53:21). | |

It is undisputed that not only was the above-stated policy of DAS communicated to
representatives of PHCC-GSA-PUAC, but it was a representative of DAS, Len Virambntes, who
actually drafted the revision to PHCC-GSA-PUAC’s standards and then processed the exlﬁansion asa

revision as opposed to a new program. It would be inequitable under these circumstances for CAC to

.ov'ermle that policy retroactively and revoke DAS approval of PHCC-GSA-PUAC s state-wide program,

especially because the law has changed in the interim and it would be imnpossible for PHCC-GSA-PUAC

to establish an approved state-wide program at this juncture.

2Ms. Tsuda was the Deputy Chief of DAS and had worked for DAS for 27 years. (5/17/00
TR at 80:1-7). She was appointed to be the Acting Chief of DAS on October 31, 1997 by John
Duncan, then-Acting Director of DIR. As Acting Chief, Ms. Tsuda was vested with the full
authority and responsibility of the Chief of DAS, including the authority to approve new and revised
apprenticeship program standards. (5/17/00 TR at 83:11-84:7). Atall times from 1996 through
January 1998, Ms. Tsuda was authorized to approve revisions to standards, either as the Deputy -
Chief or as the Acting Chief. (5/17/00) TR at 84:10-14).

M:\ANK\6223\PId\App for Stay and P & A2.wpd
12

APPLICATION FOR TEMPORARY STAY OF ADMINISTRATIVE DECISION AND P & As IN SUPPORT

604




- TS T~ S V. T - N VU

O

10
11
12
13
14
15
16
17
18
19
20
21

2

23
24
25

26 |

27

28

The Supreme Court has held that the acts of one public agency will bind another public agency

where there is privity or an identity of interests between the agencies. Lusardi Construction Co. v. |

Aubry (1992) 1 Cal.4th 967, 995. Indisputably, there is an identity of interests between CAC and DAS
such that the acts of DAS bind CAC in this mattér. Thus, CAC must be ¢st0pped from overruling the
policies of DAS retroactively and from revoking DAS approval of PHCC-GSA-PUAC’s 1998 Standards.
There aré four elements necessary to apply the doctrine of cstopi)el:
First, the party to be estopped must have been aware of the facts. Second, that party
must either intend that its act or omission be acted upon, or must so act that the party
asserting estoppel has a right to believe it was intended. Third, the party asserting
estoppel must be unaware of the true facts. Fourth, the party asserting estoppel must
rely on the other party’s conduct, to its detriment. [Citation]. Even when these elements
are present, estoppel will not be applied against the government if to do so would nullify
a strong rule of policy adopted for the benefit of the public.
1d. at 994. - ' _
Not only are all four requisite elements present in this case, but also, if estoppel is not applied herein,
the public policy underlying federal and state apprenticeship statutes will be nullified.

First, it is clear that both Mr. Viramontes and Ms. Tsuda were familiar with the applicable laws

énd knew that there was a possibility that PHCC-GSA-PUAC’s expansion into all 58 counties in |

California could be construed as a new program for approval purposes. As Mr.v Viramontes testified,
he was concerned that usinga DAS-27 to process PHCC-GSA-PUAC’s expansion would trigger the new
program approval procedure, yet he reassured PHCC-GSA-PUAC that, accprding td the Acting Chief,
they would not have to follow new prpgram'approval procedures to expand. (7/19/00 TR at 54:18-56:3).

Second, there can be no argument but that DAS intended PHCC-GSA-PUAC to act upon its
advice. One of the factors to be considered in a claim of estoppel against a public agency is whether it
purports to advise and direct or merely to inform and respond to inquifies. Lee v. Board of

Administration of PERS (1982) 130 Cal.App.3d 122, 134. Not only’did Mr. Viramontes advise and

direct PHCC-GSA-PUAC’s representatives regarding how to proceed with the expansion, he did it for
them. (7/19/00 TR at 50:9-15). Mr. Viramontes testified that he filled out all the forms, including the
initial DAS-24, and he changed PHCC-GSA-PUAC’s standards and selection procedures to reflect the
entire state of California as the area of coverage. (7/19/00 TR at 50:24-52:16). Later, Mr. Viramontes

informed PHCC that DAS Headquarters wanted PHCC-GSA-PUAC to submit a DAS-27, which Mr.
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Viramontes then completed and submitted. (7/19/00 TR at 55:10-21). -
Third. there is no evidence that PHCC-GSA-PUAC was aware of what CAC now alleges to be
the true facts, i.e. that the exp'ansion of »the apprenticeship program statewide was effectively a new

program subject to the approval requirements set forth in Labor Code section 3075 and 8 C.C.R. section

-212.2. The evidence indicates instead that the representatives of PHCC-GSA-PUAC were lay people

who looked to DAS for guidance regarding the applicable law.

Fourth, fhere is no dispute that Respondents reasoxiably relied on the advice of DAS in seeking
to expand their program throﬁgh a revision of the existing standards instead of going through the new
program approval process. They sought and received the advice of Mr. Viramontes and relied on him
completely to process the expansion in whatever way he deemed appropriate and lawful. Such reliance
was imminently reasonable con'sidering tﬁat DAS is charged by law with the administration of
Califorﬁiaf’s apprenticeship statutes. ALabor Code § 3073.

Ungquestionably, Respondents’ reliance on the advice of DAS will be to its detriment if CAC
overrules DAS policy retroactively and revokes the 1998 approval of their state-wide program because,
whereas they mbst certainly could Have gotten their statewide expansion approved as a new program
at that time, it would be virtﬁally impdssiblc for them to do so now because of recent changes in the law,
specifically, the revision of Labor Code section 3075.

In the 1996-1998 time frame, when PHCC-GSA-PUAC sought and ultimately succeeded in
expanding its program statewide, Labor Code section 3075 read, in pertinent part, as followé: “Programs
may be‘approved by the Chief [of DAS] in any trade in the state or in a city or trade area, whenever the
apprentice training needs justifies the establishment. . .” However, effective January, 2000, Labor Code
section 3075 was amended to read: ’ . |

(b) For purposes of this section, the apprentice training needs in the
building and construction trades shall be deemed to justify the approval
‘ gf ea rrrlxz:\:l apprenticeship program only if any of the following conditions

(1) There is no existing apprenticeship program approved under this
chapter serving the same craft or trade and geographic area;

(2) Existing apprenticeship programs approved under this chapter that
serve the same craft or trade and geographic area do not have the
capacity, or neglect or refuse, to dispatch sufficient apprentices to
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qualified employers at public works sites who are willing to abide by the
applicable apprenticeship standards;

(3) Existing apprenticeship programs approved under this chapter that

serve the same trade and geographic area have been identified by the

California Apprenticeship Council as deficient in meeting their

obligations under this chapter. x
Given the scope of the amendments to section 3075, PHCC-GSA-P_UAC would be unable to secure DAS
approval to operate statewide at this juncture if CAC revokes the 1998 approval and its program is |
confined to Sacramento County’.

Given the foregoing, it would be fundamentally unfair to punish PHCC-GSA-PUAC and its .
apprentices enrolled in its program outside Sacramento for reasonably relying on and following the
advice of DAS if said advice is deemed to be incorrect years after the fact. In addition, froma public
policy standpoint, estoppel must be applied in this instance to further the strong policies underlying

federal and state apprenticeship laws. Two of the most important policies underlying the National

Arbitration Act and the Shelley-Maloney Act are to encourage the establishment of modern

apprenticeship programs and to safeguard the welfare of apprentices. Southern California ABC v.

‘California Apprenticeship Council (1992) 4 Cal.4th 422, 432; 29 U.S.C. § 50; Cal. Labor Code § 3073.

If CAC is not estopped from retroactively modifying DAS policy and revoking PHCC-GSA-PUAC’s

ability to operate statewide, both policies will be nullified. Such a‘ruling would discourage the

establishment of modern apprenticeship programs by confining PHCC-GSA-PUAC’s opcrations to
Sacramento County and it would impede upon the welfare of the hundreds of apprentices who could in

the future enroll in the program outside Sacramento County.

"
i
i

3The U.S. Department of Labor, Office of Apprenticeship Training, Employer and Labor
Services (“ATELS”), has taken note of California’s recent efforts to restrict apprenticeship
opportunitics, and “preliminarily determined [Labor Code] § 3075(b) and proposed [8 C.CR]
Section 212.05 are contrary to the mandate of the NAA [National Apprenticeship Act] and its
implementing regulations.” See Swope letter attached to Declaration of Black.

M:ANK\6223\PId\App for.Stay and P & A2.wpd
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CONCLUSION

For all the foregoing reasons the Court is urged to stay the Decisions of the' Administrator and

the CAC pending final judgment in this matter.

K

Dated: August‘ ,2001 Respectfully Submitted,

COOK,/BROWN & PRAGER, LLP

RONALD W. BROWN
Attorneys for PHCC-GSA and PHCC-GSA PUAC

M:NK\6223\PId\App for Stay and P & A2.wpd
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RONALD W. BROWN, ESQ. (Bar No. 107340)
JOHN W. PRAGER, ESQ. (Bar No. 049707)

CARRIE E. DOHNT, ESQ. (Bar No. 186130) TENDORSED »

COOK, BROWN & PRAGER, LLP

555 CAPITOL MALL, SUITE 425 B

SACRAMENTO, CALIFORNIA 95814 : ; BN W |

(916) 442-3100 ; .

Attorneys for Petitioners, PHCC OF THE GREATER I By B, BEDDOW, Deputy . -

SACRAMENTO AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS UNILATERAL
APPRENTICESHIP COMMITTEE

SUPERIOR COURT
COUNTY OF SACRAMENTO

PHCC OF THE GREATER SACRAMENTO Case No. 01CS01172

AREA and PHCC OF THE GREATER
SACRAMENTO AREA PLUMBERS

UNILATERAL APPRENTICESHIP

COMMITTEE, o
Petitioners, . DECLARATION OF RONALD W. |

BROWN IN SUPPORT OF
| v, APPLICATION FOR STAY

CALIFORNIA APPRENTICESHIP |

COUNCIL,
Respondents.

FRESNO AREA PLUMBERS, PIPE AND
REFRIGERATION FITTERS JATC,

Real Parties In Interest.

I, RONALD W. BROWN, hereby declare as follows: v _
I and my firm, Cook, Brown & Prager, LLP, are atomeys for PLUMBING, HEATING,
COOLING CONTRACTORS of the GREATER SACRAMENTO AREA (“PHCC-GSA”) and PHCC-
GSA PLUMBERS UNILATERAL APPRENTICESHIP COMMITTEE (“PHCC-GSA-PUAC”) inthe

above captioned matter. We have represented this association and its affiliated apprenticéship

committee throughout the administrative proceedings which are subject to the Petition for Writ of '

1
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Mandate filed herewith. In connection with its Petition for Writ of Mandate, Petitioners also seek a Stay
of the Administrative Decision issued by the California Apprenticeship Council (*CAC”). Documents
which are relcvér;t to the Court’s determination on whether to grant the requested stay are as follows;

1. The “Enforcemént Policy” 1ssued by Gail W. Jesswein, Chief of the Dmsxon of
Apprenticeship Standards (“DAS”) dated July 14,1993, is attached hereto as Exhibit 1. .

2. The Apprenticeship Standards of the PHCC-GSA-PUAC approved by the DAS and the
CAC are attached hereto as Exhibit 2.

3. The Appremiéeship Standards of the PHCC-GSA-PUAC approved by DAS on January
22, 1998, are attached hereto as Exhibit 3.

4, The brief of Amicus Curiae California Apprenticeship Coordinator’s Association to the
CAC dated April 30, 2001, with which I was served, is attached hereto as Exhibit 4.

5. The Dgcision of the Administrator of Apprenticeship dated December 11, 2000, is
attached hereto as Exhibit 5. .

6. The Decision of the California Apprentiéeship Council dated July 26,2001, is attached
hereto as Exhibit 6. ' , '

7. The Request for Clarification which I served on the CAC on August 3, 2001, is attached
hereto as Exhibit 7. | v ' '

8. Thc;. following pages from the transcript of the Administration Hearing held on May 17,
2000 and July 19, 2000 are attached hereto at Exhibit 8: 5/17/00 - pp. 80-84, 101-102, 177; 7/19/00 -
pp. 12-13, 32-33, 50-56.

Ideclare under pehalty of perjury that the foregoing is true and correct, and that if asked, I could
and would testify competently thereto in a court of law. '

Executed this 15" day of August, 2001 at Sacramento, Califorriia.

UW/@M .

¥ RONALD W.BROWN

2
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RONALD W. BROWN, ESQ. (Bar No. 107340)
SHN W, PRAGER, FSO. (Bar No. 049707)
ARRIE E. DOHNT, ESQ. (Bar No. 186130)
COOK, BROWN & PRAGER, LLP

S

(916) 442-3100
Attorneys for Respondents, PHCC OF THE GREATER
SACRAMENTO AREA and PHCC THE GREATER

OF
ACRAMENTO AREA PLUMBERS UNILATERAL
APPRENTICESHIP COMMITTEE

BEFORE THE
CALIFORNIA APPRENTICESHIP COUNCIIL.

FRESNO AREA PLUMBERS, PIPE AND )
REFRIGERATION FITTERSJ ATC, )

No. 98-17

Charging Party, Appellee
v.
RESPONDENTS’ REQUEST FOR

)
)
)
)
PHCC OF THE GREATER SACRAMENTO ) CLARIFICATION OF PROPOSED CAC
AREA and PHCC OF THE GREATER ) DECISION ,
)
)
)
)
)
)

C——

SACRAMENTO AREA PLUMBERS
UNILATERAL APPRENTICES}HP
COMMITTEE,

Respondents, Appellants.

1. Respondent recently obtained a draft copy of what it understands is (or will be) the
Decision of the California Apprenticeship Coungil in the above referenced matter. Since we have not
yet been served with the final Decision, We cannot be certainas o its contents. Nonetheless, there are
at least two ambiguities in the prelim'mary Decision for which PHCC-GSA—PUAC seeks clarification.

2. Firstisthe scope of the Order requiring PHCC-GSA—I‘UAC to “operate its program only
under its original standards as approved by the Council on July 29, 1994.” These original standards
contain wage and benefit rates far below the rates adopted and approved by DAS in the 1998 standards.
Indeed, the rates are completely out of conformance with the rates required under 8 C.CR. §208. Thus,

1
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the CAC Decision purports to require the PHCC-GSA-PUAC to operate contrary to the CAC’s own
regulations. .

3. Another provision of the 1994 standards necessarily revised in the 1998 standards that
is purportedly nullified by the CAC Decision 15 the identification of schools through which related and
supplemental instruction (“RSI”) will be provided. Labor Code § 3074 and the CAC regulations require
the provision of such RSI for apprentices wherever they may be employed. Depriving PHCC-GSA-
PUAC of the ability to provide for RSI through the various LEAs with which it has agreements will
threaten the viabiiity of training yet to be provided to apprentices located outside of Sacramento County,
even though such training is mandated under the CAC Decision. See Paragraph 3 of Decision which
requires that such training be “in accordance with the law.” ‘

4. Thus, PHCC-GSA-PUAC seeks an Order from the Council clarifying that its Decision
was intended to nullify only that component of the 1998 standards which served to expand the
geographic area beyond Sacramento County (Block 2 of Extract). Barring such a clarification, the
Council Decision will require PHCC-GSA-PUAC to operate its program unlawfully and contrary to the
CAC regulations.

5. The second clarification required is the effective date of the Decision. The Director’s
Decision issued on December 11,2000. However, the Decision was appealed by both Charging Party
and Respondent to the CAC, and we have yet to be served with the final CAC Decision. This process
is governed by Labor Code §§ 3081-3083. Under the statutes, the Administrator of Apprenticeship is
to hold a hearing and issue a decision. If neither Party appeals to the CAC, the Administrator’s decision
becomes the decision of the CAC. However, if there is an appeal (as was the case here), the CAC is
required to make an independent decision based on its review of the entire record. Thus, the statutory
scheme clearly contemplates that the exclusive authority for determinations on cémplaints within its
coverage is vested in the CAC, not the Administrator of Apprenticeship. Accordingly, the effective date
of the Decision overturning DAS’s approval of PHCC-GSA-PUAC’s 1998 standards cannot be earlier
than the final Decision of the CAC (with which the Parties have yet to be served.) It follows that the
part of the Decision authorizing PHCC-GSA-PUAC to continue training enrolled apprentices who do
not reside in Sacramento County should likewise be effective on the date of service of the final CAC

2
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Decision, and that all apprentices enrolled prior to that date should be covered within the authorization.
6. We request that clarification of the foregoing issues be provided by the CAC promptly

so that Respondent has clear guidance on how it is to implement the Decision of the CAC.

Dated: August 3, 2001 Respectfully Submitted,
COOK, BROWN & PRAGER, LLP

y:
YRONALD W. BROWN
Attorncys for PHCC-GSA and PHCC-GSA PUAC

3
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Fresno Area Plumbers Pipe and Refrigeration Fitters JA TC v. PHCC of the Greater Sacramento Area, et al
California Apprenticeship Council No. 98-17
PROOF OF SERVICE
I am employed in the County of Sacramento, State of California. I am over the age of 18 and

not a party to the within action; my business address is 555 Capitol Mall, Suite 425, Sacramento, CA
95814.

On August 3, 2001, I served the foregoing document(s) described as:
RESPONDENTS’ REQUEST FOR CLARIFICATION OF PROPOSED CAC DECISION
on the parties listed below:

Stephen J. Smith, Director Fred Lonsdale

Department of Industrial Relations Counsel, Department of Industrial Relations

CA Apprenticeship Council Office of the Director - Legal Unit

455 Golden Gate Avenue 455 Golden Gate Avenue, 9 Floor

San Francisco, CA 94105 San Francisco, CA 94105

Martin Fassler, Hearing Officer Lawrence H. Kay, Esq.

Department of Industrial Relations Stanton, Kay & Watson

Office of the Dircctor - Legal Unit 7801 Folsom Blvd., Suite 350

455 Golden Gate Avenue, 9 Floor Sacramento, CA 95826

San Francisco, CA 94105 '

John J. Davis, Jr., Esq. California Apprenticeship Council

Davis, Cowell & Bowe Department of Industrial Relations

100 Van Ness Avenue, 20% floor 455 Golden Gate Avenue, 9® Floor

San Francisco, CA 94102 ’ San Francisco, CA 94102

___ (BYOVERNIGHTMAIL) 1 caused such document(s) to be sent by overnight mail by using
Federal Express Mail (Airbill No. - ). Under that practice would be deposited that
same day in a Federal Express drop box for delivery the next business day.

V_  (BYU.S.MAIL) Iplaced each such envelope(s), with postage thereon fully prepaid for First
Class Mail, for collection and mailing at Sacramento, California, following ordinary business
practices. 1 am "readily familiar” with Cook, Brown & Prager's practice of collection and
processing correspondence for mailing. Under that practice it would be deposited with U.S.
postal service on that same day with postage thereon fully prepaid at Sacramento, California in
the ordinary course of business. 1 am aware that on motion of the party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one day after
date of deposit for mailing in affidavit. -

___ (BY FACSIMILE) I served such documents by facsimile transmission to the person at the
facsimile number referenced above.

- (BY PERSONAL SERVICE) 1 caused such document(s) to be delivered by hand to the offices
of the addressee.

I declare under penalty of perjury under the laws of the State of California that the above is true

and correct. Executed( August 3, 2001, at Sacr%lto, California

(i

NANCYKELLY (]
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